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JUDICIAL REFORM IN MICHIGAN BETWEEN TWO
CONSTITUTIONS, 1835-1850
INFLUENCE OF THE NEw

YoRK

REFORMS

Clark F. Norton*

T

first .fifteen years of Michigan's existence as a state were marked
by much experimentation and change in state government. In this
short period two state constitutions, a basic constitutional amendment,
. two general revisions of the statutes, and numerous fundamental laws
were enacted and put into effect. Both the legislative and executive
branches underwent extensive renovation in these years, but it was the
state court system in particular that was subjected to constant pressure
for alteration and which was most radically modified, both in structure
and procedure.
The story of the Michigan judiciary between the state's first two constitutions is characterized by almost incessant conllict over the make-up,
jurisdiction and operation of the courts at all levels. Attacks on both
the courts and on judicial personnel were common. Laymen as well
as members of the bar did not hesitate to express dissatisfaction with
the administration of justice or to seek ways of securing adoption of
their own opinions about the judicial system. Battles were fought in
legislative halls and in the press over such matters as the need for an
"independent'' supreme court, the establishment of the "nisi prius"
system, the continued use of associate judges in the circuit courts, the
creation of separate district courts in populous counties for criminal
cases, the extension of the supreme court's control over the lower courts,
the simplification of judicial procedure, the abolition of the separate
court of chancery, and the substitution of popular election for gubernatorial appointment of judges. Because decisions made in the formative period have had a profound influence on the subsequent development of Michigan state courts, it would seem to be worth while to
analyze the significant forces, ideas and events that merged in this turbulent era of reform to produce a basic judicial pattern which, during
the past century, has seen little fundamental change.
HE

Constitutional and Statutory Foundations

The judicial system created by the Michigan constitutional convention of 1835 and by legislative action in 1836 was much like the court
* Professor of Political Science, Depauw University.-Ed.
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structure which had existed previously in Michigan Territory and in
several older states.1 Few restrictions on legislative power over the
judiciary were imposed by the Constitution of 1835. Only the supreme
court was directly provided for by the constitution; inferior courts were
to be established by law. The governor, with the advice and consent
of the senate, was authorized to appoint supreme court judges for seven
year terms, but the judges could be removed from office by the chief
executive upon the request of two thirds of the members of each house.
Supreme court judges were to be paid an adequate salary which could
not be reduced during their terms of office, but they were prohibited
from receiving any fees or other perquisites or holding any other governmental post. Supreme court clerks were to be appointed by the
judges themselves. In general the legislature was given plenary powers over the inferior courts, although the constitution did stipulate that
one probate judge, two associate judges of the circuit court, and four
justices of the peace should be elected in each county for four year
terms of office. 2
The state constitution was approved and state legislators were
elected in October 1835, but not until March 1836 did the legislature enact statutes providing for the judiciary. Three major courts
were created-supreme, chancery and circuit. The supreme court,
which was made peripatetic in nature, was to be manned by three
judges who jointly would hold one annual session of the supreme court
at specified times in each of three large judicial circuits, and who individually would each preside over circuit courts in the various counties.
Judges were required to be residents of the state at the time of their
appointment by the governor and to live within the judicial circuit to
which they were assigned, and they were forbidden to act as attorneys
in state courts. Annual salaries of $1,500 were to be paid quarterly.
The judge first commissioned was to preside in supreme court sessions.
Jurisdiction conferred by the legislature on the supreme court was
identical with that which had been exercised by the supreme and
superior circuit courts of Michigan Territory, except that the state
supreme court was not given original chancery power or authority
over cases incompatible with the state constitution. In ~um, this meant
limited original jurisdiction over actions of right and the extraordinary
1 For a detailed treatment of the constitutional and statutory origin of the Michigan
courts and of their development during the first two years of statehood, see Norton, "Michigan's First State Supreme Court," 33 PAPERS OF THE MrcmcAN AcADEMY OF SCIENCE,
ARTS AND LETTERS, 297-319 (1947).
2 MrcmcAN CoNSTITUTION oF 1835, art. VI.
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legal remedies of mandamus, quo warranto, habeas corpus, etc., and
appellate jurisdiction by writ of error over circuit court judgments and
by writ of certiorari over justice of the peace decisions.3 Direct appeal
from the separate court of chancery to the supreme court was also
provided. However, supreme court jurisdiction was limited geographically; at each of its terms in the three circuits it could review
only those cases which arose within that particular circuit. Thus a
case which originated in the second judicial circuit could be heard by
the supreme court only at its session held in the second circuit (Ann
Arbor) and not at sessions in the first (Detroit) or third (Kalamazoo)
circuits. Cases which had been pending undetermined in the territorial supreme and superior circuit courts were to be transferred to the
state supreme court on July 4, 1836, when the state courts were scheduled to begin operations.
Twice a year each supreme court judge was to preside over circuit
courts in the counties within the judicial circuit to which he was
assigned. 4 In addition to the presiding judge, two associate circuit
court judges were to be elected in each county. No legal or other
qualifications except residence within the county were required for the
associate judges. By constitutional mandate their term of office was
fixed at four years. When necessary, supreme court judges were empowered to hold circuit court in counties outside of their own circuit.
Circuit court jurisdiction, like that of the supreme court, was patterned closely after the system which had prevailed during the territorial period. Circuit courts were to have the same powers, with the
exception of chancery authority, that had been granted to the territorial circuit courts, unless they had been revoked or made obsolete
by the state constitution. In effect they were given original jurisdiction over all civil and criminal cases which were not within the exclusive jurisdiction of justice courts, as well as the power to review
through direct appeal the decisions made by inferior courts. In addition circuit courts were authorized to determine questions of law which
might arise on motions for new trials or for arrests of judgments, and
they were granted the right to issue all legal writs and process neces3

For jurisdiction of the territorial supreme court see LAws OF nm TERRITORY oF

Mi:cmcAN, 1805-1835, vol. I, 614-616; vol. II, 265-266; vol. ill, 1020-1024, 1171 (1871-

1884).
4 Circuit courts were to be held in most of the state's organized counties. Distribution
of the counties among the circuits was as follows: first circuit-Wayne, Macomb, St.
Clair, Lapeer, Michilimackinac, and Chippewa; second circuit-Monroe, Lenawee, Washtenaw, Oakland, Saginaw, Jackson, and Hillsdale; and third circuit-Branch, St. Joseph, Cass,
Berrien, Kalamazoo, Allegan, Calhoun, and Kent.
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sary for the administration qf justice.5 Cases which had been waiting
disposition in the territorial circuit courts were to be transferred to the
state circuit courts on July 4, 1836, where they were to be determined
as if they had been originally commenced in the state courts.6
The major change in the judicial structure made during the transition in Michigan from territorial to statehood status was the establishment by the state legislature of a separate court of chancery. This new
court, which was directed to hold at least two sessions annually in each
of the three places where the supreme court was to meet, was conducted by a chancellor appointed in the same manner and with the
same tenure and salary as the supreme court judges. Upon it was conferred original jurisdiction over all matters which might be properly
brought before an equity court, together with all chancery powers
which had been exercised by the supreme court of the territory, including divorce cases. All equity suits and process pending in the
territorial courts were transferred by law to the new court of chancery,
except for those in which the chancellor might have had some previous
interest.7 Appeals could be made from decisions by the chancellor to
the state supreme court within thirty days after final decrees or orders
had been entered.8
Several minor changes in the state judiciary were made at a special
session of the legislature in July 1836. Titles of the supreme court
5 Territorial circuit court jurisdiction can be found in LAWS 01' THB TERlUTORY 01'
MicmGAN, vol. II, 265-266, 761; vol. III, 1020-1024, 1272-1273 (1871-1884).
6 For terms of the statute establishing the supreme and circuit courts, see Acts of the

Legislature of the State of Michigan (hereafter cited as Mich. Pub. Acts) (1836) pp. 3037. Legislative proceedings on the supreme and circuit court bills are in JoURNAL 01' THB
HousB 01' R:sPRBsBNTATIVBs 01' THB STATE 01' MICHIGAN (hereafter cited as HousB
Joun.), 1836, pp. 129, 193-194, 211-212, 218-219, 235, 244, 253, 274; and in JOURNAL
ol' THB SENATE 01' THB STATE 01' MICHIGAN (hereafter cited as SENATE Joun,), 1836, pp.
143, 154, 156, 166, 174-177, 181-183.
7 Suits in which the chancellor had had a previous interest were to be adjudicated by
the courts in which they had originated, provided that in such cases the supreme court
had original jurisdiction. The interpretation of this confusing clause led to extended litigation in the supreme court which did not end for 13 years. In 1838 the supreme court held
that, because the act providing for the establishment of the state supreme court had not
specifically transferred any equity suits to the supreme court, those cases in which the
chancellor was personally interested were automatically abated and should be stricken from
the supreme court docket. Calhoun v. Cable, MS opinion, Supreme Court of the Territory
of Michigan, file No. 1491; Blume, ed., UNREPORTED OPINIONS 01' THB SUPREME CounT
01' MICHIGAN, 1836-1843, p. 7 (1946). Following remedial action by the state legislature
in 1838 and 1839, the supreme court finally reversed itself in 1849 and held that these
chancery cases had not been abated and should stand revived. Scott v. Smart, l Mich. 295
(1849).
s Mich. Pub. Acts (1836) pp. 38-41. For legislative proceedings on the court of
chancery bill, see HousB Joun., 1838, pp. 205, 218, 222-223, 234-235, 238, 240, 258, 276;
SENATE Joun., 1836, pp. 235, 237, 247, 249-250, 253, 255-256.
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judges were changed to chief justice and associate justices, and the
annual salary of the chief justice was increased one hundred dollars
above that of his two colleagues. Commencement dates of the three
annual terms of the supreme court were changed, certain counties
were shifted to different judicial circuits, and supreme court justices
were authorized to hold circuit courts alone in the absence of the
circuit court associate judges. Supreme court justices presiding over
the second and third circuits were empowered to grant writs of injunction in vacation, but in the fi;rst circuit this function could be exercised
by the presiding justice only when the chancellor, who resided in
Detroit, was unable to perform his duties.9
In 1837 the legislature imposed a non-judicial function upon the
supreme court justices and the chancellor, requiring them to serve as
ex officio members of the University of Michigan Board of Regents.10
Until the new Board of Regents provided by the Constitution of 1850
took office in January 1852 the supreme court justices continued to
serve as ex officio members, but the office of chancellor went out of
existence in 1847.

General Revision of the Statutes, 1838
Although territorial laws not inconsistent with the new state constitution were continued in force by the legislature as a ·stop gap
measure, a need was widely recognized for a general state code. Existing territorial session laws and compilations of statutes were the cause
of much confusion and inconvenience, were badly in need of revision,
and were often not available for consultation. On the recommendation
of Governor Mason the legislature on March 8, 1836, commissioned
William A. Fletcher, then circuit court judge for Michigan Territory,
to prepare, digest, and arrange a code of laws.11 Although the revision
was supposed to be reported to the legislature on January 1, 1837,
Fletcher ( who had been named chief justice of the supreme court
9 Mich. Pub. Acts (1836) p. 35. Charles W. Whipple, who was later a supreme court
justice, introduced this bill. HousE JoUR,, 1836, pp. 305-307, 321, 329; SENATE JoUR.,
1836, pp. 326, 329-332.
lO Mich. Pub. Acts (1837) p. 102. The Board consisted of twelve members in addition to the governor, lieutenant governor, justices, and chancellor.
11 HousE JoUR., 1836, p. 78; Mich. Pub. Acts (1836) p. 128. Fletcher had served on
the commission which had prepared the Revised Statutes of 1827. He was to receive a
salary of $1,500 annually for his services. Evidence shows that between March 8, 1836,
~d March 8, 1838, he was paid $3,000 in salary and more than $800 for clerical assistance.
R. Abbott to W. Woodbridge, Jan. 23, 1839, WooDBRIDGE PAPERS (Burton Historical
Collection, Detroit Public Library).
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in the meantime) asked for and received two extensions of time.12
When finally adopted in 1838, the Revised Statutes, with the exception
of certain provisions, were made effective on September 1 of that year.13
Despite the severe attacks made by various critics on the statutory
revision of 1838,14 there can be no doubt that, at least with respect to
the state judiciary, the result was to increase the efficacy, dignity
and influence of the supreme and circuit courts. One important
change was the creation of a fourth judicial circuit (composed of
counties drawn from all three of the former circuits phis two newly
organized counties) and of a fourth justiceship. The fourth term
of the supreme court was to be held at Pontiac in the new circuit, while
the other three terms were to continue meeting at Detroit, Ann Arbor
and Kalamazoo. As before, appellate jurisdiction of the supreme court
was restricted at each of these terms to cases arising in the counties
that comprised the circuit in which it was then sitting. However, this
strict geographical limitation on jurisdiction was relaxed in two important respects: first, cases which had originated within one circuit
12 Fletcher informed Governor Mason on December 24, 1836, that he had made every
effort to finish the job but claimed the time allotted was too short. SENATE Joun., 1837,
Doc. No. 3, pp. 2-5. The first extension of time was to Nov. 9, 1837 [Mich. Pub. Acts
(1837) p. 300], but when the legislature met in adjourned session on that date he had only
a portion of the code ready and final examination and adoption had to be postponed until
1838 (Hou'sE Joun., 1837, pp. 4, 139, 152, 177).
13THB REVISED STATUTES OF THE STATE OF MrcmGAN PASSED AT THE ADJOURNED
SESSION OF 1837 AND THE REGULAR SESSION OF 1838, p. 689 (1838).
14 A veritable mnltitude of acts were passed by the state legislature between 1839 and
1846 amending the Revised Statutes in great detail, indicating dissatisfaction with Fletcher's
handiwork. Several contemporary authorities criticized the quality and value of the revision.
One of Fletcher's colleagues on the bench, Justice Charles W. Whipple, less than two
years after adoption of the code privately recommended that a committee of three be named
to make another revision of the statutes; after mentioning the "obscurity'' and "conflicting
provisions" to be found therein, Whipple said that "Experience has developed its deformities, and it is certainly desirable to avoid, hereafter, the evils under which we are now
laboring. . . ." C. W. Whipple to W. Woodbridge, Pontiac, Dec. 21, 1839, W. WoonBRIDGE PAPERS (Burton Coll.). Even Fletcher himself was not completely satisfied with
the resnlts; in one supreme court opinion involving an interpretation of certain sections of
the Revised Statutes he wrote: "There is certainly a manifest inconsistency in these pro. visions.•••" Raymond v. Wales, MS opinion, S.Ct, 1st cir., file No. 189; Blume, ed.,
UNREPORTED OPINIONS OF THE SUPREME COURT OF MrcmGAN, 1836-1843, p. 87. Justice James V. Campbell later charged that Fletcher had disregarded certain requests of the
legislature in making the revision, that he had omitted certain vital provisions, and that in
some respects he ". • • seemed disposed to go back rather than advance in liberality of
practice." Campbell, "Judicial History of Michigan," in the SEMI-CENTENNIAL OF THE
ADMISSION OF THE STATE OF MrcmGAN INTO THE UNION 124-126 (1886). See also his
caustic remarks in CAMPBELL, OUTLINES OF THE POLITICAL HrsTORY OF MrcmGAN 509510 (1876), and in his opinion in the State Tax Law Cases, 54 Mich. 350 at 450 (1885).
Cf. Jenks, "History of Michigan Constitutional Provision Prohibiting a General Revision
of the Laws," 19 MICH. L. REv. 615 at 621-622 (1921), and POTTER, ADDRESS AT THE
UNVEILING oF A MAmrnR ERECTED To THE MEMORY oF WILLIAM AsA FLETCHER 7-8
(1935).
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of the supreme court might be transferred by the court for argument
at a term held in another circuit; second, the original jurisdiction of
the supreme court was declared to be free of all geographical boundaries
and could be exercised at any term for the whole state instead of for
one particular circuit.
Moreover, both the original and appellate jurisdiction of the supreme court was somewhat extended. The court was given a general
superintendence over all inferior courts of law "to prevent and correct
errors and abuses therein, where no other remedy is expressly provided by law." The justices were authorized to frame new writs when
needed (in either the supreme or circuit courts) even if they had
not been prescribed previously by law or practice. The supreme court
was vested with appellate jurisdiction over all probate matters by means
of a direct appeal from the probate courts. Circuit court judgments in
civil suits were made removable to the supreme court by writ of error
in all cases where a writ of error would apply under common law, and
exceptions might be alleged to any circuit court judgment which was
reviewable by the supreme court, such exceptions to be signed by the
circuit judge and to become a part of the record.
Although direct appeal from the court of chancery to the supreme
court was continued, the chancellor was authorized to sit with the
justices on such an appeal and to inform them of the reasons behind
his decision. Especially important was the denial to the supreme court
of the right to review directly any judgment, order, or proceeding made
by a justice of the peace; henceforth, appeals from justice courts could
go only to the circuit court of the proper county. Since a large percentage of the cases heard by the supreme court during the first two
years of statehood had come directly from justice courts,15 the effect
of this restriction was to lighten the burden of the court significantly.16
15 Available records indicate that 197 cases were docketed in the state supreme court
by the end of 1837, 103 of which had been transferred from the territorial supreme and
superior circuit courts. Of these 197 cases, only 30 had come to the supreme court from
circuit courts and 4 from the chancery court. Over 150 cases had come directly to the
supreme court from justice courts or other courts of minor jurisdiction. See NoRTON, A
HisTORY OF THE SUPREME CounT OF THE STATE OF MJ:cmcAN, 1836-1857, Appendix,
Table No. 12, p. 18. (1940) (Legal Research Library, University of Michigan).
16 Chief Justice Fletcher allowed a writ of certiorari to a justice of the peace from the
supreme court as late as July 19, 1838 (Paterson v. Hudson, S.Ct., 2d Cir., file No. 35).
On June 11, 1840, Justice George Morell allowed a writ of certiorari to issue from the
supreme court to a certain justice of the peace which was later quashed by the supreme
court on the ground that it had been issued contrary to this provision in the Revised Statutes (Sutherland v. Commissioners of Huron, S.Ct., 1st Cir., file No. 174). However, in
a dissenting opinion written by Justice Whipple in 1841 the argument was made that, in
spite of this statutory restriction, cases might be removed to· the supreme court from justice
courts under certain conditions. Whipple's contention was based on another provision of
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No change was made by the Revised Statutes in the method of
selection, tenure, residence requirement, or compensation of the
supreme court justices nor in their obligation to hold circuit courts
in the various counties. However, any two justices were made sufficient to constitute a quorum for supreme court sessions, giving rise to
the possibility of decisions rendered by only half of the court members.1 7
The power of the supreme and circuit courts to admit citizens to the
practice of law, either by examination in open court or through an
appointed examining committee, was limited by the requirement that
applicants for admission to the bar must have ejther practiced law
for two years in a court of record in another state or else studied law
for three years under regular direction of an attorney, with the further
provision that time spent attending law school might be deducted
from the three year study period. Finally, general rule-making power
was conferred on the supreme court; the justices were directed to make
rules for the regulation of practice in both the supreme court and the
circuit courts, and to revise these rules within two years after the
Revised Statutes became effective and at least once in every seven
years thereafter for the purpose of simplifying proceedings, expediting
decisions and diminishing costs.18

Movement for an Independent Supreme Court
Judicial reform became a dominant political issue in Michigan
less than six months after the Revised Statutes of 1838 had gone into
effect. Among the many suggested changes in the judiciary, the most
common and most important proposal was to establish a separate, independent supreme court whose members would not preside in the
circuit courts. While the merits and defects of the existing system
the Revised Statutes which gave the supreme court a general superintendence to prevent
and correct abuses in all inferior jurisdictions where no other remedy was provided by law.
(Part III, Title I, Chap. I, §3). This particular point was not decided in the 1841 case
(Raymond v. Wales, MS opinion, S.Ct., 1st cir., file No. 189, and BLUME, ed., liNRBPORTED OPINIONS OF THE SUPREME CoURT OF MicmGAN, 1836-1843, pp. 85-94), but in
1849 the supreme court did issue a writ of certiorari directly to a justice of the peace and,
taking jurisdiction through this writ alone, reversed the judgment below (Woodbridge v.
The People, S.Ct., 1st cir, file No. 446½; no written opinion has been found for this
latter case).
17 If no justice appeared for a supreme court session, the court clerk was directed to
adjourn it to the next scheduled term. However, if one justice appeared he was authorized
to adjourn court from time to time up to a maximum of thirty days. In the absence of the
chief justice, the senior associate justice was to preside. More specific regulations were
made for the appointment of clerks and for the keeping of court records.
18 For the various provisions of the Revised Statutes of 1838 applying to the supreme
and circuit courts see Part III, Title I, Chapters I-VI.
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were controversial topics until the supreme and circuit courts were
completely divorced in 1857, during certain years, such as from 1839
to 1843, the argument flared up especially in the state legislature.
A few days before Governor Mason's annual message was delivered
to the legislature in 1839, it was accurately predicted that judicial
reform would be one of the chief executive's major recommendations.19
The governor proposed that three new judges be created whose only
function would be to preside in the circuit courts, while the supreme
court justices, reduced in number to three, should confine their activities to the highest tribunal.20 The governor argued in favor of an
independent supreme court on two grounds: first, that the original
judicial system was inadequate to cope with the needs of the state,
illustrated by the fact that ". . . the proper business of the Supreme
Court will very soon, if it does not now, require an amount of labor
and diligence, which will occupy most of the time of the Judges ...";
and second, the impropriety of using the same judges in both trial and
appellate courts, because in a system where superior court judges reviewed decisions made by themselves in a court below"... the very
natural and almost inevitable result must be, that it tends to lessen the
public confidence in the administration of justice."21
No action was taken by the legislature in 1839 on the governor's
plan, but it received widespread sanction in the public press. Stress
was laid on the supposition that the supreme court justices were so
overburdened with duties that they lacked ". . . time necessary for
study and reflection, in order to form correct decisions,"22 as well as
upon the prejudice which the justices would have when reviewing a
decision made by one of their own members in a circuit court.23 A
further claim made was that new circuits would have to be created
19 PONTIAC ComuER, Jan. 3, 1839. This newspaper commented that an independent
supreme court would have been established in 1836 if it had not been for the "penurious"
ideas of some of the legislators. The editor objected to the existing system because a "circuit
judge cannot review bis own decisions with impartiality." The same prediction about the
governor's message was made in a letter dated Jan. 1, 1839, to the editor of the KALAMA.zoo
GAZBTrB, printed in the issue of Jan. 19, 1839.
20 Housll Joun., 1839, pp. 23-25.
21 Id., p. 24.
22 M:rcmcAN ARcus (Ann Arbor), Jan. 24, 1839. See also the KAI.AMAzoo GAZBTrB,
Jan. 19, 1839.
23 An anonymous writer who signed with the letter "Q" maintained that it was only
natural for prejudice to be present in cases brought for review from circuit courts because
the justice who decided the matter below would have preconceived opinions which he
would convey to bis brethren on the bench. "And the bias or esprit du corps which naturally inclines the other judges to support without deep and thorough investigation the
previous judgments of their fellow judges-are not the rights of suitors frequently sacrificed
in this way, in all courts constituted as ours are?" Frum Pru;ss, Jan. 23, 1839.
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soon because of the probable rapid increase in population, with the
result that the supreme court, unless the present system were changed,
would become unwieldy through the addition of new justiceships.24
On the other hand it was pointed out that the main stream of cases
which, prior to 1838, had flowed to the supreme court directly from
the justices of the peace, had now been cut off. Likewise, it was
stated that much of the increase in business of the circuit courts had
consisted"... of cases for collection, which, not being litigated, occupy
but a small portion of the time of the court."25 In reply it was maintained that circuit court business in Wayne County had trebled in two
years, that the supreme court should hold as many as twelve terms a
year, that the justices of the supreme court had extra-judicial duties
to perform, such as acting as ex-officio Regents of the University, that
because of the new state constitution and laws the justices would need
ample time to devote to their decisions, and that hastily drawn opinions
would not gain for the courts the confidence and respect of the people. 26
During 1840 and 1841, when the Whig Party controlled key
state government offices, little was said or done to forward the movement for an independent supreme court,27 but in 1842 the issue was
pressed in the legislature with increased fervor. In the lower house a
committee report, 28 which heavily censured the state courts without
blaming the justices personally, stated in part:
"From the information thus derived, your committee do not
hesitate to declare, that in their opinion, the best energies of those
distinguished individuals, have been devoted to the fulfillment
of the high and responsible duties, incident to the office of a
justice of the supreme court, under our present judiciary system.
A system, in its detail, different entirely from that intended by its
framers, illy adapted to the wants of the public, and in its operation deleterious to the intellectual and physical faculties of its
ministers.
''Your committee think it only remarkable that the public have
received so much benefit from a system so radically wrong; and
24

Ibid.

25 FREE
2 s Ibid.

PREss, Jan. 15, 1839.

27 Several petitions to alter the judiciary were presented to the house in 1841, and the
house judiciary committee was instructed to inquire into the expediency of establishing an
independent supreme court, but no definite action was taken. HousE Jotrn., 1841, pp. 77,
157, 216, 323, 341.
.
2 8 A discussion of this committee and its report, insofar as it was concerned with the
question of the writing and publication of supreme court opinions, will be found in Norton,
"Unreported Michigan Supreme Court Opinions, 1836-1843," 42 Mrc:e:. L. REv. 94-96
(1943).
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they cannot well conceive how more can be demanded, than has
been done by that court, unless it be supposed that those officers
are, by their appointment, transformed to iron and steel; endowed
with power to subsist on air, and rendered thereby reckless of all
duty in regard to the domestic comfort of those dependent upon
them for support, and their individual affairs generally."29
Although the committee believed that a revision of the judiciary was
imperative, financial difficulties of the state and the desire for a short
legislative session prevented it from introducing a reform bill in 1842.
Letters from the various members of the supreme court, however,
which were quoted in the committee report, clearly showed that the
justices held strong convictions favoring change. In his letter to the
committee each justice emphasized the fact that the large amount of
time consumed while presiding in circuit courts seriously interfered
with supreme court obligations and prevented adequate joint consultation on decisions and opinions. For instance, Chief Justice Fletcher
estimated that seven or eight months each year were devoted to holding
circuit courts and two or three months to hearing supreme court
arguments, thus leaving only a few weeks during the winter and
summer to examine and settle supreme court cases. Fletcher complained also that the difficulties of their jobs had "... been much
increased by the holding of the terms of the supreme court at several
places, where neither the bar nor the court can have access to the
books."30 Justice Ransom claimed that his judicial duties occupied
all of his time during 1841 except for the months of July and August,
and he asserted that if the justices were relieved of circuit duty they
would be able " ... to examine fully, and consider maturely, every
case submitted, so that their decisions, when made & promulgated,
might be safely relied on as the settled law of the land."31 Justice
Whipple said that judicial business had increased so much that it was
"... next to impossible to discharge the duties of circuit judge alone
..." in a satisfactory manner.32 Justice Morell, who presided over
the busy first circuit, declared that there were more questions of law
29 DocUMENTs OP THE HousE OP REPRESENTATIVES op THE STATE OP MICmGAN
(hereafter cited as HousE Docs.), 1842, No. 21, pp. 85-86.
30 Id., pp. 87-88.
31 Id., p. 90.
3 2 Id., p. 91. Justice Whipple explained that his circuit stretched from Lake Huron
to Lake Michigan, including nine counties in each of which he had to hold two terms
annually, and that he had to travel over 2,000 miles in new country. This necessitated,
he said, missing some terms either in the supreme court or the circuit courts. Id., pp. 91-92.
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arising in the circuit court of Wayne County alone than there were
total cases before the supreme court from the whole state.33
There is ample evidence to support these contentions that circuit
court business in many counties was very large. At the spring term,
1838, of the Wayne circuit court (in session thirty-six days), a total
of 240 cases were disposed of and over 600 others continued to the
next term,34 and only two months later more than eleven hundred
cases were said to be on the docket of that court.35 In 1842 Justice
Morell described as "comparatively light" a calendar of the Wayne
circuit which listed 269 issues of fact and 40 issues of law.36 The
cfrcuit court of Washtenaw County in the second circuit had nearly
300 cases docketed at its December 1839 term,37 and in 1842 that
court alone was reported to have sat for a total of 43 days and heard
50 jury trials.38 In the third circuit the Kalamazoo County circuit court
had 199 cases on the calendar at the November 1838 term,39 and
Justice Ransom was alleged to have said in April 1839 that the
accumulated business in the circuit court of St. Joseph County could
not be disposed of in less than three weeks time with three sessions each
day. 40 Genesee County in the fourth circuit listed only nineteen cases
begun in the July 1839 session of its circuit court,41 but at the same time
in the same circuit nearly 70 cases were reported for the Lapeer County
circuit court.42
Moreover, it seems certain that the performance of circuit court
duties proved to be very onerous and time consuming. Justice Whipple
said that so much of his time was devoted to judicial activities that
there was not a moment which he could call his own.43 Justice Felch
33 Id., pp. 93-94. Morrell said that at the November 1841 term of the Wayne Circuit Court he had tried 72 jury cases and had disposed of 183 other cases. However, he
stated erroneously that the first circuit furnished the least number of cases for the supreme
court of any circuit except perhaps the third. Id., p. 93. As a matter of fact more cases
arose in the first circuit than in any other. See NoRTON, A HrsTORY OF THE SUI'REMB
CotmT oF THE STATE OF MtcmGAN, 1836-1857, Table X, Appendix, p. 15 (1940).

34 FREB PREss, March 26, 1838.
35 FREB PREss, May IO, 1838.
36G. Morell to A. Felch, Detroit, May 17, 1842,
37 MrcmGAN STATE JoURNAL (Ann Arbor), Dec.

FBLcR PAPBRS (Burton Coll.).
11, 1839. See also the MtcmGAN
ARcus (Ann Arbor), May 16 and 30, 1839, for the May term.
ss MrcmcAN STATE JoURNAL (Ann Arbor), Jan. 16, 1843.
39 KALAMAzoo GAZBTTB, Nov. 17, 1838. Banks were plaintiffs in 83 of the cases.
40 FREB PREss, April 11, 1839 (quoted from the CoNsTANTINE RB.PUBLICAN).
41 MrcmcAN STATE JOURNAL (Ann Arbor), July 24, 1839 (quoted from the FLINT
llivER GAZBTTB).

FRBB PREss, Aug. 5, 1839.
C. W. Whipple to L., Lyon, Pontiac, March 14, 1840, LYON LBTTBRS (W. L.
Clements Lib., University of Michigan).
•
42
43
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complained to his wife only three weeks after his appointment to the
bench, that the burdens of his new office were very heavy:
"I begin my courts on Monday morning and drag through
the week with three regular sessions each day occupying frequently the whole day and till a late hour in the evening. In
addition to that there is much business to be done at chambers
during the recess of the sittings which occupies every moment
of the 24 hours except barely time to sleep. . . ."44
The large amount of business in several counties, couplet:1 with
the long distances which the justices were forced to travel twice each
year within their circuit over rough, undeveloped country by slow
and tiresome means of transportation, ought to have justified some
relief from their labors if not the complete separation of trial and
appellate courts. Not for many years, however, was the legislature
willing to establish a separate, independent supreme court.45 One main
objection to the existing judicial system was eliminated by an 1843
act which prohibited the justice who presided over a circuit court
trial from participating in a review of that case by the supreme court.46
There is some question whether this last move was the wisest
under the circumstances. Previously it had been possible for the
justice who had tried the case below to impart useful information
and advice to his colleagues when the case reached the supreme court.47
It is true that this procedure may have been a factor tending to reduce
the possibility of supreme court reversals of circuit court decisions. It
seems likely that the supreme court justices might have been influenced,
when reviewing circuit court cases, by the decisions rendered below by
44 Felch

to Mrs. Felch, Jackson, April 23, 1842. FELCH PAPERS (Michigan Histori-

cal Collections, University of Michigan).
45 In 1842 the senate passed a bill "defining the powers of the judges" (SENATE Joun.,
1842, pp. 95, 103, 108, 128), but the house refused to concur. (HousE Joun., 1842, pp.
125, 145).
46 A bill to this effect had passed the house in 1841 (Houss Joun., 1841, pp. 357,
442) but was rejected by the senate (SENATE Joun., 1841, p. 302). It was brought up
again in the house in 1842 with no results (House Jour., 1842, p. 161). The final
act was adopted and approved March 9, 1843 (Mich. Pub. Acts., 1843, No. 80, §11, p.
170). Many years later the first clerk of the supreme court, first circuit, John Winder,
asserted that even before this law was enacted in 1843 the justices had followed the practice of not sitting in the supreme court to hear appeals from their own decisions in the
court below. "Winder's Memories" in Ross, THE EA.nr.Y BENCH AND BAR oP DETROIT,
p. 13 (1907). In one case Chief Justice Fletcher wrote the opinion of the supreme court
on a question which he, as presiding justice in a circuit court, had reserved for decision
by the supreme court. People v. Labadie, S.Ct., 1st cir., file No. 212. This was not the
same as sitting in review on a writ of error.
47 The assistance which a trial judge might render in this way has been discussed
thoroughly by Blume, "Circuit Courts and the Nisi Prius System: The Making of an
Appellate Court," 38 Ml:cH. L. REv. 289 (1940).
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their own members, and it is possible that there may have been a
certain amount of natural reluctance on their part to repudiate such
decisions.
Nevertheless, the effect of this influence on supreme court decisions probably has been over emphasized.48 At least there exist many
instances in which the court directly reversed circuit court judgments,
sometimes with a vigor which indicated considerable dissatisfaction.
For example, the supreme court in 1839 overruled an allowance by
Justice Ransom in circuit court of certain testimony given by an attorney against a person who claimed to be his client. 49 Two decisions
by Justice Morell in Wayne County circuit court were invalidated by
the supreme court in l 840 and l 841; the first quashed a mandamus
ordering entry of non-suit in a case involving the right and manner of
taking depositions;50 the second nullified a ruling that the horse, cart,
and harness of a cartman constituted mechanic's tools which were
exempt from execution under an 1833 statute.61 The supreme court
likewise reversed two cases on the grounds that Chief Justice Fletcher
had given faulty instructions to the juries in circuit courts.62 Other
cases could be cited in which the supreme court refused to sanction
judgments made by its members in circuit courts,53 tending to disprove
the theory that such judgments were accorded partial treatment when
48 Available evidence indicates that of the cases known to have been decided by the
supreme court in the six year period from 1836 through 1842, 129 were affirmed but 71
were reversed. Many of these cases, of course, came from justice courts directly. See
NoRTON, A HISTORY oF THE SUPREME CouRT OF THE STATE oF M:rcmGAN, 1836-1857,
Table XVII, Appendix, p. 26 (1940).
49 Mears v. Barnard, S.Ct., 3d cir., file No. 15.
50 Jones, Petitioners, S.Ct., 1st cir., file No. 154.
51 Clark v. Stowell, S.Ct., 1st cir., file No. 192.
52 In Owen and Owen v. Farmers' Bank of Sandstone, 2 Doug. 134, an opinion delivered in 1841 by Justice Ransom held that Fletcher had erred in his charge to the
jury that the plaintiff below did not have to prove its corporate existence, and in Dunn v.
Murray, (S.Ct., 1st cir., file No. 235; BLUME, UNREPORTED OPINIONS oF THE Su.PREME
CoURT oF M:rcmGAN, 1836-1843, pp. 122-128), an opinion delivered in 1842 by Justice
Whipple overruled Fletcher's charge to the jury to discharge one of several defendants in
an action of trespass. In this latter opinion, to which Fletcher was the lone dissenter,
Whipple's language and tone unmistakably implied some degree of rebuke for Fletcher's
decision below.
53 In a certain case which the writer has not been able to identify it was reported that
the supreme court, by a divided vote, issued a mandamus to Wayne circuit court ordering
an entry of non-5uit because Justice Morell, while presiding in that court, had ordered the
withdrawal of a juror. However, Chief Justice Fletcher intimated that the non-suit order
could be set aside in the circuit court in the same manner as if it had been originally made
in the circuit court. Justice Morell then proceeded first to set aside the non-5Uit in the
circuit court, then reversed himself and said he had no power to do so! H. T. Backus to
W. Woodbridge, June 2, 1841, WooDBRIDGE PAPERS (Burton Coll.). Backus asked Woodbridge if he should remove the case to the United States Circuit Court and thus " •••get
rid of that fickle old Morell. . • ."
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reviewed. Yet the fact remains that until the circuit system was
abolished in 1857, a major grievance voiced against its continuance
was the inequity supposedly resulting from the identity of personnel
in the supreme and circuit courts.
The Associate Judges of the Circuit Courts

Under the judiciary act of 1836 two circuit court associate judges
were to be elected in each county. No qualifications for the office
were required, but the judges were given a four year tenure.54 An
amendment later authorized supreme court justices to hold circuit
court alone in the absence of one or both of the associate judges, and,
pursuant to this change, circuit courts were held in many counties even
prior to the first election for associate judgeships.55
Often ridiculed and denounced, the associate judges were criticized for their lack of training and ability and their office was disparaged as completely unnecessary and of no value. Candidates for
the associate judgeship were referred to by one editor in a sarcastic
vein as "very able and talented" men and the office as one of "vast
importance."56 Judge Thomas M. Cooley described the associate
judges as "solid and weighty men" who constituted the "ludicrous side
of judicial life," and he pictured their unimportance with ironic forcefulness.157 It was said that during his ten years of service on the Michigan bench the only occasion upon which Justice Epaphroditus Ransom
consulted one of the "side" judges was when he had asked one of them,
after a continuous court session of over twelve hours, whether the
quality of the bench would not be improved by the addition of a
cushion, to which question the learned reply had been that it would!58
In spite of these derogatory remarks the associate judges had more
duties and powers than has been usually credited to them. An 1837
statute directed either one or both of the associate judges in each county
M

Mich. Pub. Acts (1836) p. 30.
37. Associate judges were not elected until the first Monday in November,

155 Id., p.
1836.

56 K.AI.AMAzoo

GAZBTI'E, May 4, 1839.
"Their duty was to do nothing, and they did it faithfully; and though
they sometimes slept on their posts, yet sleeping or waking they performed the duty equally
well. Of how very few public officers can we truthfully say this! They were a harmonious
element in the court, and never disturbed the business by intermeddling. Excellent as
they were, it would be ungracious to say we want no more of side judges, and we forbear."
T. M. Cooley, "Address on Laying the Comer Stone of the New Court House for Lenawee
County at Adrian, June 28, 1884," 7 MICH. PIONEER Soc. CoLLs. 530 (1886).
liS This tale was told by Ransom's son, Wyllys C. Ransom, in "Kalamazoo County,"
7 MICH. PIONEER Soc. CoLLs. 472 (1886).

157 Cooley said:
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to perform certain tasks of the prosecuting attorney whenever the latter
official was either incapacitated or absent from the county. 59 Until
1840 the associate judges were required to adjourn a session of the
circuit court if a supreme court justice was not present to preside, 60
but in that year the legislature empowered associate judges to hold
circuit court sessions entirely by themselves. They were authorized
by this act to dispose of all business before the court during the presiding judge's absence except for those cases involving a trial by jury
of an issue of fact, and even these latter cases might be handled by
them if the parties gave their consent to such procedure.61
Records prove that as early as 1838 the associate judges jn one
county, acting entirely alone, proceeded to issue an important order
in a circuit court case,62 and in 1839 associate judges in another county
had the audacity and fortitude to overrule Justice Whipple, who was
then presiding in the circuit court of that county.63 It is interesting
and perhaps significant to note that, when the latter case was reviewed
by the supreme court, the judgment below was reversed, in effect rebuking the temerity of the associate judges.64 Tradition has it that
at one time two associate judges conspired to overrule Justice Ransom
on circuit in an unimportant matter to show that they could not be
completely ignored. 66 By 1840 the associate judges of one county had
asserted themselves to such an extent that a bitter complaint was
made against their assumption of power and the poor quality of their
decisions. 66 In 1840 also the associate judges of Wayne County were
by law given the additional function of serving as associate judges
in the district court established for that county.67
Since the circuit court associate judge occupied a distinctly inferior
position, these examples of independent action were probably excep59 Mich.

Pub. Acts (1837) p. 128.
to have occurred in Monroe County circuit court as early as April 1837.
FREE PRESS, April 11, 1837.
61 Mich. Pub. Acts (1840) p. 18.
62 People ex rel. Sisson v. Commissioners of Highways of Raisin, S.Ct., 2d cir., file
No. 52.
63 Howard v. Carrier, S.Ct., 4th cir., file No. 18.
64 S.Ct., 4th cir., JoURNAL, p. 18.
65 Chaney, "The Supreme Court of Michigan," 2 THE GREEN BAG 380-381.
66 It was said that their decisions had ". • • incumbered the case with numerous
embarrassments," and that the " ..• responsibility, which the side Judges have thought
proper to take, has rendered them odious in the eyes of all who are acquainted with the
facts and I think a proper representation of their judicial tyranny will contribute not a
little to our cause in the approaching contest." R. R. Belding to R. P. Eldredge, Pontiac,
May 12, 1840, ELDREDGE PAPERS (Burton Coll.).
67 Mich. Pub. Acts (1840) p. 23.
60 Reported
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tions to the general rule. Nevertheless, they do demonstrate that
associate judges were intended originally to be more than mere figureheads, completely devoid of duties or powers. Their authority was
reduced in 1843 by a statute creating circuit court commissioners in
each county and entrusting these new officers with many of the powers
exercised by a supreme court justice in chambers. Associate judges
were specifically prohibited by this act from exercising any of the
duties conferred on circuit court commissioners, and at the same time
a limit of two dollars per day was set on the compensation paid associate judges for attending court.68 In 1844 associate judges were forbidden by law to sign bills of exceptions and the right of presiding
judges to hold circuit courts without the presence of the associate judges
was clarified. 69 It was still possible under the law, however, for the
associate judges to hold circuit court alone in the absence of the presiding judge.
It is generally agreed that this experiment in providing a layman's
viewpoint for superior trial courts, presumably for the purpose of
tempering the legalistic, technical attitude of judges trained formally
in law, had little success in Michigan. The system's effectiveness was
limited by two factors: first, many persons elected associate judges
lacked sufficient ability and knowledge to serve with distinction;
second, presiding judges were prone to pay little attention to their
associates and seldom consulted them on matters of importance. Associate judgeships were abolished by the legislature in 1846 but continued
to serve until the new law went into effect in 1847.70 There may have
been a direct relationship between this venture with associate judges
and the philosophy of those who led the crusade ( which is described
later) in the mid-forties to "humanize" and "democratize" the state
courts.
68 Mich. Pub. Acts (1843) No. 80 §§3 & 14, pp. 168, 170. This act was amended
slightly the next year. Mich. Pub. Acts (1844) No. 13, §4, p. 12. Powers given to circuit
court commissioners included such things as directing bail, granting a stay of proceedings,
allowing writs of habeas corpus, allowing writs of certiorari to justice courts, taking depositions of witnesses, and taxing bills of costs.
69 Mich. Pub. Acts (1844) p. 45. A bill to abolish the associate judgeships was introduced in the house in 1845 but not passed. HousB Jotm., 1845, pp. 202, 213, 216,
327, 337, 340.
70 Revised Statutes of 1846 abolished the associate judgeships. It was reported that
Justice Miles invited one of the associate judges of Washtenaw County to sit at a term
of circuit court in the summer of 1847, despite the fact that the law terminating the office
had become effective some months earlier. This action of Justice Miles was defended on the
ground that associate judges were assured a four year term of office by the Michigan
Constitution (Art. VI, §4). MxcmGAN ARGUS (Ann Arbor), July 28, 1847.
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Circuit Court Relief: District and Special Sessions Courts
While attempts to establish an independent supreme court had
"failed, the legislature did take steps to provide some relief for the
overburdened circuit courts. One such measure, designed to clear
the crowded calendar in Wayne circuit court, was an act of 1839
stipulating that the April term in that county should be devoted
exclusively to criminal cases.'71 In 1840 the house ordered circuit
courts in Wayne, Macomb and St. Clair Counties to provide information on the number of cases begun and disposed of at each term since
1838 and the number which still remained on the dockets.72 In the
same year, and again in 1841, Governor William Woodbridge recommended to the legislature that all courts of record should be required
to make annual reports to the secretary of state showing the total
amount, type, and status of their judicial business.73
Some reduction in _circuit court case load was afforded by legislation transferring certain criminal jurisdiction to other courts. A
separate district court for Wayne County, established in 1840, was
given the same jurisdiction in all criminal cases that the Wayne circuit
court had previously exercised. All indictments pending in the latter
court were transferred to the new court. The district court judge was
to be appointed by the governor, with the consent of the senate, for
a term of four years. District court proceedings coµld be removed to
the supreme court by writ of error in the same manner that criminal
cases could be removed from circuit courts,74 but writs of certiorari
allowed by the district judge were later quashed by the supreme court
on the grounds he lacked statutory competence to issue them. 75
Because there was doubt concerning the time and manner in which
the district judge could be appointed, a supplementary act was passed
at the request of the governor76 giving immediate effect to the law
11 Mich. Pub. Acts (1839) p. 160.
12 HousB Joun., 1840, p. 71.
73 SBNATB Joun., 1840, pp. 606-607;

SBNATB Joun., 1841, p. 24. Woodbridge said,
at p. 25, that " ••• in all our courts of civil jurisdiction ••• within a few years past, the
number of suits has increased to an extraordinary extent. • • ."
74 For the provisions of the law establishing this court, see Mich. Pub. Acts (1840) No.
19, pp. 22-25. For legislative proceedings, see HousB Joun., 1840, pp. 197, 200, 226,
237, and 307, and SBNATB Joun., 1840, pp. 168, 195, 206, 221, 253, and 324. The district judge's salary was fixed at $500 annually. The court was to hold four terms annually
in Detroit. Circuit court associate judges were made associate judges of the district court,
but the district judge could hold court alone in their absence.
75 Such writs were dismissed in Harrison v. People, (S.Ct., 1st Cir., file No. 176)
and in Davis v. People, (S.Ct., 1st Cir., file No. 178).
76 Woodbridge feared that unless immediate effect were given to the law, the " ... ben-
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orgamzmg the district court.77 Governor Woodbridge thereupon
named an old judicial colleague, Henry Chipman, to the post.78 Objection had been raised to the appointive method of selecting the Wayne
district judge becau$e the Michigan Constitution provided for popular
election of county court judges,79 but this difficulty was sidetracked in
the legislature by the assumption that the district court was not a
county court within the meaning of the constitution.80
In outstate counties the burden of the circuit courts was somewhat
reduced by an 1840 act creating courts of special sessions, to be formed
by any three justices of the peace, which were given jurisdiction over
minor crimes, such as larceny up to the amount of fifty dollars, assault
and battery, and wilful and malicious destruction of property. Special
sessions court decisions could be reviewed directly in the supreme court
by means of writs of certiorari, which any supreme court justice could
allow when an affidavit indicated error in the lower court.81 At least
thirty cases were removed by this process to the supreme court during
the approximately seven years existence of the special sessions courts.
Governor Woodbridge declared in 1841 that the organization of these
minor courts had had the ". . . most salutary influence in the administration of the criminal law throughout the State...."82 It seems certain
that both the Wayne district court and the special sessions courts served
to expedite criminal proceedings at small expense.83
eficial operation of the whole act might remain suspended for nearly an entire year, or
resort be had to an executive appointment in the recess of the legislature." Id., p. 308.
77Mich. Pub. Acts. (1840) p. 41.
78 Chipman's nomination was approved in the Senate by a 9-6 vote. SENATE ExEcunvE Joun., 1840, pp. 675, 678. Chipman and Woodbridge had been members of the
supreme court of the Territory of Michigan from 1828 to 1832.
79 Frum PREss, July 18, 1840.
so The senate judiciary committee declared it was not a county court because its
jurisdiction, coinciding with that of the circuit courts, was not confined to one county!
SENATE Docs., 1841, No. 24, pp. 37-38.
81 Mich. Pub. Acts (1840) No. 54, pp. 65-76; HousB Joun., 1840, pp. 31, 154, 200,
297, 298, 306, 307, 313, 355, 369, 427, 483, 523. Passed on March 19, 1840, the act
became effective 30 days later. The state supreme court later freed a man who was convicted by a 5Pecial sessions court of having committed an assault on April 4, 1840, because
the law had not gone into effect when the offense was committed, although the accused
had requested trial by 5Pecial sessions. (St. John v. People, S.Ct., 1st Cir., No. 172).
82SENATB Joun., 1841, p. 25.
83 The Wayne county prosecuting attorney reported that the district court had
" ••• fully answered the purpose of its establishment, and is advantageous for the defendants, for the people, and eSPecially for the county." (SENATE Docs., 1841, pp. 259-260).
The Wayne county clerk estimated the new courts had saved the county $1,500 to
$2,000 a year. C. Peltier to Woodbridge, Jan. 1, 1841, WooDBRIDGE PAPERS (Burton
Coll.). Woodbridge raised the estimate to $5,000 (SENATE Joun., 1841, p. 25).
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The Wayne County district court (established in 1840) was expanded in area during 1843 to include three other counties-Oakland,
Washtenaw, and Jackson-within its jurisdiction.84 The presiding
judge of the new district court, like his predecessor, was to be appointed
by the governor with the consent of the senate, but his term of office
was extended to five years and his salary increased to $1,000 per year,
paid by the state. Jurisdiction of the district court, which was exclusively criminal, included all crimes, misdemeanors and offenses that
were cognizable in the circuit courts. Full power to issue all legal
process necessary to carry out its jurisdiction and to make rules for
practice was conferred on the district court. Indictments pending
in the former Wayne County district court and in circuit courts of the
other three counties were transferred to the new court. Any cause
or proceeding, either before or after final judgment, could be removed
from the district court to the supreme court in the same way that
criminal cases could be removed from the circuit courts.85
Governor John S. Barry nominated Benjamin F. H. Witherell to
be the presiding judge of the new district court. 86 Although his
appointment was quickly confirmed by the senate, the Whig press
charged that the new court was not needed in Washtenaw, Oakland
and Jackson Counties and that it had been created for the sale purpose
of ousting the Whig incumbent, Henry Chipman, from the judgeship
of the former Wayne district court.87 Reports as to the amount of
business transacted by the district court in the counties outside Wayne
are somewhat conflicting: in Oakland County it was claimed that
84 Mich. Pub. Acts (1843) No. 65, pp. 141-144. Monroe County had been included
in the original bill but was struck out in the house (Hoosn Joun., 1843, pp. 474, 475).
Four sessions of the court were to be held annually in Wayne County but only two
terms each year in the other three counties. Circuit court associate judges could sit as
associate judges of the district court, but the presiding judge could hold court without
them. For services in attending court sessions the associate judges were to be paid $1.50
per day by the county.
85 Mich. Pub. Acts (1843) pp. 141-144.
86 For some reason Barry nominated Witherell one day before he had given the act
creating the office his final approval. The senate withheld confirmation, which was by
a vote of 17-1, until the bill was signed by the governor. SENATE ExncOTIVB Joun., 1843,
pp. 466-468. For a few months in 1857 Witherell served as a member of the state supreme
court. Because Witherell had been a practicing attorney, a joint resolution was adopted
which authorized any supreme court justice to preside in the district court at the trial of
any case in which Witherell had previously acted as counsel. Mich. Pub. Acts (1843) p.
232; SENATE JoOR., 1843, pp. 419, 426, 431-432.
87 MmmGAN STATE JoORNAL (Ann Arbor), March 15, 1843. Since Witherell had
been recently defeated as a candidate for mayor of Detroit, it was also said that the district
court was a Democratic invention for his benefit. Id., April 26, 1843.
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Judge Witherell, with unusual promptness and efficiency, in one
week had cleared the docket by disposing of 78 cases,88 but it was
said that in Washtenaw county there was little criminal business and
that only one case was tried at the first session of the court held there.89
At any rate there can be no doubt that the withdrawal of all criminal
cases from the circuit courts of these four counties must have noticeably
reduced their total business and to some extent relieved the overworked
supreme court justices who presided therein.

The Nisi Prius System Defeated
Early in 1843 Governor Barry proposed to the legislature that
many of the features which characterize nisi prius courts should be
incorporated into the Michigan judicial system. While stressing above
all else the need for competent, industrious, trustworthy, and highprincipled judges, he claimed that neither the wants of the people nor
the population of the state would justify separating the trial and
appellate court personnel and establishing an independent supreme
court. Instead, he advocated the following changes along the line of
the nisi prius system:
"More of the issues of law should be sent to the supreme court,
where such issues more appropriately belong, and where their
decision can be more satisfactorily made. Important questions of
law cannot with profit be discussed or decided at the circuit;
authorities are not usually accessible and time can seldom be
spared to make satisfactory investigations. The business of the
circuit, being limited to the trial of issues of fact, would be transacted with greater despatch, and with a consequent saving of
expense to the people. The supreme court whenever in session,
may perhaps set [sic] for the whole state."90
Reaction in the legislature to the governor's suggestions was varied.
The senate received them with more favor than the house, but even
in the former there occurred a long struggle over the desirability and
practicability of a nisi prius court organization. The existing system
was proclaimed by the senate judiciary committee to be"... illy adapted
to our present condition, and attended with excessive and unnecessary
88 PoNTIAc JACKSONIAN, April 21 and May 5, 1843. At the fall term in Oakland
County there were 21 cases reported on the district court calendar. FREE PREss, Nov. 3,
1843.
89 MicmGAN STATE JOURNAL (Ann Arbor), March 29 and April 26, 1843. The
MicmGAN Ancus, a Democratic paper of Ann Arbor, defended the district court. See
issues of the latter for May 3 and 17, 1843.
90 HousE Jotm., 1843, pp. 16-18.
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expense.
"91 Additional objections expressed by the committee
were that questions of law and fact were blended together in the
circuit courts, that not enough time was available for justices on circuit
to make thorough examinations of legal matters, and that many days
were spent hearing arguments and disposing motions that properly
should be presented and determined in bank. As a remedy the committee submitted a bill embodying the main features of a true nisi
prius system: it provided that all suits be commenced in the supreme
court, all issues of fact joined in the supreme court be transferred for
trial to the circuit court of the county where the suit originated, and
all issues of law be determined in the supreme court.92
The senate committee also recommended certain other changes
for the state judiciary. These included increasing the size of the
supreme court to five members, reducing the number of places where
the supreme court held sessions to two, and establishing a court of
ayer and terminer in each county (to be composed of a supreme court
justice and the circuit court associate judges of that county) which
would have jurisdiction over all crimes and misdemeanors.93 It was
asserted by the committee that if all of these reforms were adopted,
not only would the cost of administering justice be reduced by half,
but also practice in the courts would become more strict, uniform
and systematic.94
Notwithstanding these forceful recommendations many senators
strongly opposed altering the judicial system. More than a month
was required to whip the bill into a form acceptable to a bare majority.95
91 SENATE Docs., 1843, Doc. No. 2, p. 16. Sanford M. Green, who in 1844 was
chosen to revise the statutes and who in 1848 was appointed to the supreme court, was
a member of this senate committee. Id., p. 15.
9 2 Id., p. 18.
93 Ibid. However, four terms of the court each year would have been held as before.
94 Id., p. 19. "All questions of law would be determined by all the Justices in the
Supreme Court, and each Judge would have the benefit of the same while performing
his duties in any Circuit, thereby producing that uniformity and stability which is now
so much desired. Instead of an almost innumerable class of cases spread on the calendar,
only those would appear there which had been fully prepared for trial. Instead of days of
time consumed in arguments of motions and questions of law, and the trial of half prepared causes, more causes could be disposed of in one day than now often are in three."
Ibid.
95 For a month the bill was shuttled back and forth from the judiciary committee to
the committee of the whole and the senate itself while several minor amendments were
being made. A debate on January 27 brought forth clearly the bitter animosity which
existed on the issue. Speeches favoring the bill were printed in the FREB PREss, Jan. 31,
1843, and in the PONTIAC JACKSONIAN, Feb. 17, 1843. For complete legislative proceedings on the bill see SENATE Jotm., 1843, pp. 96, 107, 108, 109, 115, 119, 127, 131, 166,
175, 176-180, 200, 203, 214-215, 252-253. One amendment to the bill which failed would
have changed the meeting place of the supreme court in the third circuit from Kalamazoo
to Marshall. Id., p. 180.
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Opponents of the measure contended that the nisi prius system, which
was said to have been used successfully in New York State, would
not be applicable to Michigan's sparse population and poor economic
conditions. Likewise, some believed that the effect would be to increase
the expense of litigation and to give an advantage to those attorneys
who had been trained in New York.96 One senator charged that none
but attorneys were seeking passage of the bill.97 Another senator
propounded the rather ludicrous argument that conferring original
jurisdiction on the supreme court would so multiply the business done
by the supreme court clerks (one in each of four circuits) that the
justices would thereby be vested with a patronage which in pecuniary
value might exceed that of the governor, and that it would further
create an inducement for justices to"... leave the bench and take the
less responsible, though more profitable, situation of clerk."98 Voting
in the senate was tied, nine to nine, for several ballots, but the bill was
finally adopted when the president of the senate cast the deciding vote
on February 23.99
Meanwhile, there had been some action on the same subject in
the lower house, where numerous petitions for judicial reform had
been presented.100 A resolution had been introduced providing for
the creation of a fifth circuit and a fifth justiceship for the supreme
court and authorizing the court itself to assign its members to the circuits in which they would preside,1°1 but neither of these suggestions
received much support.102 Likewise, when the senate bill to reorganize
the judiciary came to the house, it was referred to the judiciary committee, reported out unfavorably, and decisively rejected.103
Comments in the press upon the plan to establish the nisi prius
system, or any of its features, were often deprecatory and seldom
96 Legislative

speeches opposing the bill are in the Frum PREss, Feb. 4 and 14, 1843.
Feb. 4, 1843.
Feb. 14, 1843.
balloting see SENATE Joun., 1843, pp. 203-204, 214-215, 252-253.
lOOHousn Joun., 1843, pp. 83, 173.
101 Id., pp. 91-92. The supreme court justices occasionally exchanged the judicial circuits in which they presided anyway. For instance, Morell and Felch did so in 1842 (G.
Morell to A. Felch, May 17, 1842, FnLCH PAPnns) (Burton Coll.), and Wing substituted for Whipple in Branch county in 1852 when the latter was ill (COLDWATER SENTINBL, Oct. 1, 1852).
102 Housn Joun., 1843, pp. 128, 133, 137.
103 Id., pp. 365, 390; SENATE Joun., 1843, p. 404. Another bill to alter the laws rela·
tive to the supreme and circuit courts was introduced in the house on Feb. 20 and passed in
greatly amended form on the next to the last day of the session (HoosE Joun., 1843, pp.
329, 341, 360, 472, 520-521), but it did not get through the senate. A joint resolution not to adjourn the legislature without revising the judiciary was not adopted in the
house (id., p. 361).
01 Id.,
98 Id.,
99 For
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friendly. Governor Barry's proposed judicial reforms were attacked
as ones which "... would occasion interminable delay, vexation and
expense."104 One newspaper complained that the judiciary seemed
to be a"... standing subject of legislation."105 Expressing satisfaction
with the courts as they were then constituted, this journal pointed
out that subjecting the justices to the heavier burdens involved in nisi
prius duties did not seem to be a proper solution to the major objection
voiced against the present system - the onerous labors which the
supreme court justices had to perform without sufficient time for study
and consultation. Transferring all questions of law from the circuit
courts to the supreme court, it argued, would add greatly to the business
of the latter and would increase the number of days spent in bank,
vet the results would be of little value because the circuit courts were
~lready satisfactorily disposing of "nineteen out of twenty" of these
questions "... in less than half the time that they would be upon more
formal and solemn argument...."106 Another writer commented that
the whole- nisi prius idea was two hundred years behind the needs
of the age;107 it appeared to him that state .judicial ills could be cured
either by increasing the number of circuits and justices or by providing
separate judges for the circuit courts.108
Other attempts to secure a nisi prius judicial system for Michigan
were made in later years, especially during 1846 and 1850,109 but the
plan was closer to adoption in 1843 than at any time from the achievement of statehood to the present. Some characteristics of the nisi
prius system had been in force for a short time during the territorial
period under an act of 1825.11° Certain arguments made against the
plan no doubt were sound, yet it seems likely that several advantages
might have been derived if it had been adopted.111
104 MxcmcAN STATE JouRNAL (Ann Arbor), Jan. 11, 1843.
105 MxcmcAN Ancus (Ann Arbor), Feb. 1, 1843.
106 Ibid. It was noted also that circuit courts could

reserve any important question of
law for determination by the supreme court under the present statute. This method of
review is discussed below.
107 "Let New York, if she pleases, jog along under that old, clumsy, rickety concern,
but let Michigan keep clear of their expensive and tiresome mode of administering justice."
MxcmcAN STATE JouRNAL (Ann Arbor), Feb. 8, 1843.
10s Ibid.; see also the MxcmGAN Ancus (Ann Arbor), Feb. 1, 1843, and the
FREE PREss, March 21, 1843.
109 See GREEN, PROPOSED REVISION oF THE GENERAL STATUTES oF THE STATE OF
MxcmcAN ••. 1846, pp. 472, 477 (1846), and the REPORT OF THE PROCEEDINGS AND
DEBATES IN THE CONVENTION TO REVISE THE CoNSTITUTION OF THE STATE OF MICH·
IGAN, 1850, pp. 598, 624-655, 699, 729, 805-809 (1850).
110 LAWS oF THE TERRITORY oF MrcmGAN, II, 264-266.
111 For discussion of the advantages inherent in the nisi prius system see Blume,
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Increased Supreme Court Control Over the State Judiciary

A number of other state judicial reforms were widely urged before
1843. Among the changes which were adopted, two were of great
consequence for the supreme court. By the first, authority was granted
in 1840 to the presiding justices in the circuit courts to reserve important or perplexing questions of law for decision by the supreme court
at a term to be held within the judicial circuit where the case had
originated.112 Within a few years this new means of review became
the leading method,113 numerically, by which the supreme court acquired jurisdiction of cases presented for determination.114 Aside from
the mere weight of numbers, many of the most significant opinions
delivered by the supreme court in this early period arose on questions
reserved below.115 Questions were reserved at all stages of circuit court
proceedings-before, during, and after trial; when the opinion of the
supreme court had been certified to the trial court, final judgment
was entered by the latter in accord with that opinion. This practice
greatly facilitated the process of settling points of law and made for
a more integrated relationship between trial and appellate courts.
A second important change was to abolish, for all practical purposes,
the provisions whereby the jurisdiction of the supreme court at any
particular term was confined to the geographical boundaries of the
judicial circuit within which it was then sitting. The policy of breaking down these limits, which the legislature had begun in 1838, was
continued by an act of 1842 conferring power on the supreme court,
when in session in any of the judicial circuits, to "... give judgments
and make orders or decrees in any cause pending in, and argued in or
"Circuit Courts and the Nisi Prius System: The Making of an Appellate Court,'' 38

M:rCH. L. REv. 300-302 (1940).
112 Mich. Pub. Acts (1840) §3, pp. 18-19; HousE Joun., 1840, p. 9.
113The law conferring this power was not passed until 1840, but there are in the
court files at least three earlier cases in which the presiding judges of circuit courts had
"reserved" questions for determination by the supreme court. See The People v. Butterfield, S.Ct., 2d cir., file No. 51 (1838); People v. Hyde, 1st cir., file No. 150 (1839);
People v. McDonald, 1st cir., file No. 151 (1839).
114 This practice of reserving questions of law for determination by the supreme
court was used extensively after 1841. Eleven cases were reserved in 1841, 31 in 1842,
and 22 in 1843. Total number of cases coming to the supreme court for review by this
method up through 1857 was 340. See NoRTON, A HrsTORY OF THE SuPREME CouRT OF
nm STATE OF M:rcmGAN, 1836-1857, Table Xlll, Appendix, p. 19 (1940).
115 For examples, see the following: Hill v. Paddock, MS opinion, S.Ct., 4th Cir., file
No. 19 (1841); Moses v. Steamboat Missouri, 1 Mich. 507 (1842); Green v. Graves,
1 Doug. 351 (1843); Platt v. Drake, 1 Doug. 296 (1844); Palmer v. Oakley, 2 Doug.
433 (1847); Bidwell v. Whitaker, 1 Mich. 469 (1850); Swan v. Williams, 2 Mich. 427
(1852); People v. Collins, 3 Mich. 343 (1854); Wight et al. v. Maxwell, 4 Mich. 45
(1855).

228

MICHIGAN LAw R:Bvmw

[ Vol. 51

submitted for decision at any term in any other circuit...."116 Thus
the court sitting at Kalamazoo in the third circuit might dispose of a
case commenced at Pontiac in th~ fourth circuit, and so on.
This law of 1842 was the basis for an important and unusual feature
of supreme court procedure prior to 1857. For various reasons the
practice became prevalent of transferring cases before their decision
from one circuit of the supreme court to another circuit, either for
argument or final disposition. As might be expected, the most common
transfer was to the first circuit (meeting at Detroit) from the other
three circuits. The court always held its longest session at Detroit.
Most of the prominent attorneys of Michigan were residents of that
city, and the largest collection of law books for judicial consultation
was located there. These factors induced the bench and a large portion
of the bar alike to make sure that many cases were removed to the
first circuit from the outstate sessions. Records show that nearly a
third of those cases known to have originated in the second circuit,
about a fourth of those known to have originated in the third circuit,
and more than a third of those known to have originated in the fourth
circuit, were all decided at Detroit.117 On the other hand there were
comparatively few cases known to have originated in the first circuit
which were transferred to and decided in one of the other three
circuits.118
Proposals to increase supreme court appellate jurisdiction over the
court of chancery were defeated in 1840 and 1841.119 In 1840, also,
a bill was suggested to ·Govemor Woodbridge which would have
authorized the supreme court to have issued writs of certiorari or
mandamus (upon proper petition or affidavit) to compel any inferior
court, officer, or corporation to certify to the supreme court any pro116 Mich. Pub. Acts (1842) p. 21. Legislative proceedings are in HousE Joun., 1842,
pp. 145, 146, 206, 225, and SENATE Joun., 1842, pp. 161, 162, 167. The supreme
court exercised this new power shortly after the act was passed. On March 31, 1842, it
decided a case at Detroit which had originated in the second circuit (Ganson v. Woodruffe, S.Ct., 2d cir., file No. 66½, and 1st cir., Calendar, I, p. 224). When a case which
had been transferred was decided, the judgment was certified back to the clerk of the
supreme court in the circuit where the case originated (see S.Ct., 1st cir., Journal, I, 193194 for the rule), but judgment was not always entered in the records of the latter court.
117 More than 200 cases which had originated in the second, third and fourth circuits were disposed in the first circuit prior to 1858. NoRTON, A HxsTORY OF THE Su~
FREME CounT oF THE STATE OF MxcmcAN, 1836-1857, Table XX, Appendix, p. 28
(1940).
118 This writer has found only 25 such cases.
119HousE Joun., 1840, pp. 201, 208, 241, 261, 388, 391; SENATE Joun., 1841, pp.
101, 170, 171-172, 177-178.
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ceeding which had been taken before one of them.120 Apparently
this latter idea never reached the stage of consideration by the legislature. During this early period, too, rather frequent changes were made
by the legislature in the terms of the supreme and circuit courts, while
alterations were made and others proposed in the established pattern
of counties composing each circuit.121
Although Governor Barry's rather drastic proposals in 1843 for
judicial reform (noted before) were not adopted, the legislature did
continue the trend toward increased supreme court control over the
state judiciary. In that year two acts gave the court additional power
over the circuit courts: the first authorized the supreme court to compel
by writ of mandamus the circuit courts to issue venire facias de novo;122
the second permitted the supreme court to review by mandamus any
decisions of the circuit courts which overruled motions for new trials
if there was no other remedy under the law or practice then in force. 123
Furthermore, this second act provided that the supreme court could
review and reverse decisions of all subordinate courts "... where the
discretion of said courts have been unjustly or illegally exercised ... ,"
but this latter provision was repealed in less than a year.124 It was in
1843, also, that supreme court justices were prohibited by law from
participating in the review of any decisions they had made in circuit
courts.125
During the same year a very sensible act authorized the justices
of the supreme court to rearrange judicial circuits, fix the times for
holding circuit courts in each county, and dispense with one of the
two annual sessions of circuit court in the smaller counties if war120 N. Bacon to W. Woodbridge, Niles, March 17, 1840. WooDBRIDGE PAPERS (Burton Coll.). The governor wrote on the bill: "Of what use are the revising powers of the
higher courts unless they be armed with ample powers to coerce obedience?"
121Mich. Pub. Acts (1839) pp. 9, 159-160; Id., 1840, pp. 169-170. For changes
in terms and circuits see NoRTON, A HxsTORY OF THB SUPREME CotmT OF THB STATE
OF MicmcAN, 1836-1857, Tables III and IV, Appendix, pp. 4, 6 (1940). A heated
debate occurred in the senate on Jan. 21, 1839, on which circuit should include Monroe
County. FREE PRESS, Jan. 25, 1839. A bill to alter the judicial circuits was passed by the
senate in 1841 (SENATE Jotm., 1841, pp. 306, 343, 355, 364, 411-412, 449-450) but
rejected by the house (HousE Jotm., 1841, pp. 655, 656, 671, 707-708).
122 This was a common law writ for the summoning of a jury for a second trial. Mich.
Pub. Acts (1843) p. 147; HousE Jotm., 1843, pp. 61, 454, 474, 486, 518; SENATE Jotm.,
1843, pp. 380, 381.
123 Mich. Pub. Acts (1843) p. 170; HousE Joun., 1843, pp. 534, 535, 537; SENATE
Jotm., 1843, pp. 268, 281, 422, 429-431.
124 Mich. Pub. Acts (1844) p. 12. A subsequent law excepted from this repealing
act all cases which were pending in the supreme court. Id., p. 18.
125 Id., 1843, p. 170.
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ranted by lack of business.126 Since 1836 counties had been shifted
from one circuit to another and the session dates had been changed
with little consistency, with the result that some of the circuits needed
readjustment to equalize the duties performed and the distances
travelled by the four justices. Moreover, the inhabitants of some of the
newer, less populous counties, such as Ingham, insisted that one annual
session would be sufficient for their needs.127 Within five days after
the act's approval the supreme court used its new power to redistribute
nine counties in the various circuits and to fix the dates on which the
circuit courts would meet in each county.128 This allocation of the
circuits escaped legislative intervention until a new scheme was made
necessary by the creation of an additional circuit in 1848.
In one other way the supreme court was able to exercise increasing
authority over the state judiciary in these early years-that is, through
its general rule-making power. It will be recalled that the act of 1836
which organized the supreme court had conferred upon it all powers
( except chancery) which the territorial supreme court had possessed
that were not inconsistent with the Constitution of 1835. One such
power was that of making rules and regulations for practice in that
court. Moreover, in 1838 the supreme court had been specifically
directed to formulate rules for practice in both the supreme and circuit
courts in all matters which had not been expressly provided by law,
126 Id., pp. 196-197. On the last day of the 1843 legislative session Senator Bradley
offered an amendment to this bill which would have permitted the supreme court to assign
justices to particular circuits in addition to arranging their composition and time of meeting, but only the latter were approved. SENATE JouR., 1843, pp. 413, 415, 416; HousE
JouR., 1843, p. 538.
127 HousE JouR., 1843, pp. 6, 26. In 1844 it was stipulated that it would not
be necessary for the presiding justice to attend the second session each year of circuit
court in the counties of Chippewa, Saginaw, Shiawassee, Clinton, Ionia, Barry, Eaton,
Ingham, Ottawa, Van Buren, and Allegan unless the associate judges decided it was
necessary to summon a petit jury. Mich. Pub. Acts (1844) pp. 45-46.
128 By transferring three of the more central counties (Branch, Calhoun, and Clinton)
from the third to the second circuit, two of the more western counties (Kent and Ottawa)
from the fourth to the third circuit, and two of the more eastern counties (Lapeer and
Momoe) from the fourth and second circuits respectively to the first circuit, much more
compact and unified judicial districts were formed. Livingston County was transferred
from the second to the fourth circuit, and Ingham County was added to the fourth circuit. For these changes see NoRTON, A HrsTORY OF THE SuPREME CouRT OF THE STATE
OF MrcmcAN, 1836-1857, Table IV, Appendix, p. 6 (1940). They were published in
the FREE PREss, March 14, 1843, the MrcmcAN STATE JouRNAL (Ann Arbor), March 29,
1843, and the KALAMAzoo GAZETTE, April 7, 1843. The unusual celerity with which the
supreme court acted under this law is probably due to the fact that it was in session at
Detroit when the act was passed. S.Ct., 1st cir., Journal, I, p. 222. In 1844 a special act
of the legislature repealed the section of this law which had given the supreme court,
when sitting at Pontiac, appellate jurisdiction over Kent and Ottawa counties, and awarded
that power instead to the supreme court when sitting at Kalamazoo. Mich. Pµb. Acts
(1844) p. 32.
.
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and to revise these rules within two years and at least once in every
seven years thereafter.129 Judges of the county probate courts were
empowered to make rules for practice in their courts, but these rules
had to be submitted to the supreme court where they could be revised,
quashed or replaced by others in order to maintain uniformity.130
At its first session in 1836 the state supreme court ordered that the
rules of practice which had been used by the territorial supreme court
should continue in force until altered.131 Within the next two years
the court drafted and put into effect at least ten rules governing procedure in the supreme court.132 In 1839 the justices adopted a full
set of regulations for the circuit courts,1 33 but they failed for several
years to comply with the requirement of 1838 for a complete revision
of supreme court rules. One supreme court rule was issued in 1841,134
and two in 1842,135 but it was not until 1843 that a new code of
twenty-one rules prescribing practice and procedure in the supreme
court was promulgated; at the same time sixteen additional circuit
court rules were adopted.136 In January 1845 twenty-four more supreme court rules were adopted and entered,137 and at the July 1845
term the court decreed four rules applying to quo warranto proceed129 Revised

Statutes of 1838, part III, tit. I, c. I, §5, p. 358.
Statutes of 1838, part III, tit. I, c. IV, §6, p. 385. In 1839 a proposal was
made that the supreme court should be required to establish uniform rules for all probate
courts (HousB Joun., 1839, p. 60), and in 1842 a bill to the same effect was adopted by
the senate but defeated in the house (SBNATB Joun., 1842, pp. 74, 75, 85; HousB Joun.,
1842, pp. 97, 98, 145). The judiciary committee of the house reported that the bill would
not expedite proceedings in the probate courts and would impose unnecessary duties upon
the supreme court (HousB Joun., 1842, p. 145).
131 S.Ct., 1st cir., Journal, I, p. I.
132 Id., pp. 21, 39; S.Ct., 3d cir., Journal, pp. 2-3. There may have been other
rules adopted by the supreme court at Ann Arbor, but the Journal of the court for that
circuit, if still extant, has not been located. See Norton, "Missing Supreme Court Documents,'' 26 Mi:ca. HisT. MAc. 518 (Autumn, 1942).
133 S.Ct., 1st cir., Journal, I, 68. A total of 75 rules for the circuit courts were adopted
and published. For the printed rules, see RuLBs FOR nm CmcmT CounTs oF THB STATB
OF Mi:cmcAN ... 1839 (1839). A copy of this volume is located in the Burton Historical
Collection, Detroit Public Library.
134 S.Ct., 4th cir., Journal, p. 6.
135 S.Ct., 1st cir., Journal, I, pp. 126, 132.
136 Id., I, p. 232. Both the supreme court and circuit court rules of 1843 are extant
in the Journal of the fust circuit (Vol: I, pp. 232-238). They were published in pamphlet form [RuLBs OF THB SuPRBMB CounT AND FOR THB CmctnT CounTs OF nm STATB
OF MrnmcAN .•. 1843 (1843)] and were also printed in Douglass' first volume of Michigan reports (I Doug. v-ix). The supreme court had appointed a committee of the bar
to study the subject of revising the rules, and apparently the supreme court adopted the
rules proposed by this committee without change. See S.Ct., 1st cir., Journal, I, p. 232.
137 Id., I, pp. 352-356. These rules, numbered from 22 through ·45, were later printed
in I Doug. x-xiv. The court had earlier named a committee composed of leading attomeysFraser, Joy, Hand and Romeyn-to propose rules. S.Ct., 1st cir., Journal, I, p. 301.
130 Revised
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ings.138 Four rules regulating procedure in equity cases commenced
in the supreme court were enacted at the January 1846 term.139 Although no general revision of the rules was made between 1846 and
1852, at least two hundred rules, most of which applied only to the
circuit courts, were adopted in those years.140 This rather frequent
use by the state supreme court of the rule-making power is significant,
not only because it demonstrates clearly the extensive supervisory
authority exercised by the court over the state judiciary, but also because
some competent observers have failed to recognize either its existence
or its usage.141

Dr. Denton and Mr. Allen
All of the impetus for judicial reform in Michigan during the
1840's did not come from persons trained in the law. To the contrary there was a rather widespread demand from the lay public for
complete revision of the judicial system. One such movement, which
almost achieved its goal in 1845, was led by Dr. Samuel Denton with
the able assistance of John Allen. Both of these men, residents of
Ann Arbor, were elected to the state senate in 1845 from the second
senatorial district. Dr. Denton, a practising physician, had been for
three years a member of the University of Michigan Board of Regents
and was later a professor in the medical department of the same school,
but as far as is known he had received no legal training.142 John Allen,
however, one of the two alleged co-founders of Ann Arbor, had
studied law and had been admitted to the .bar, but he had not been
very active before 1845 either as an attorney or as a public office
holder.143
138 S.Ct., 3d cir., Journal, pp. 109-110. These were later printed in 1
139 S.Ct., 1st cir., Journal, I, p. 394. These were printed in 1 Doug.
J.40 For these rules see the following: S.Ct., 3d cir., Journal, pp. 129,

Doug. xiv-xv.
xv-xvi.
131-134, 136138, 147-149, 160; S.Ct., 1st cir., Journal, II, p. 78; S.Ct., 4th cir., Journal, p. 122;
RuLES OP THE CmcOIT CounTs OP THE STATE OP J.\1IcmGAN (adopted July 8, 1847),
Detroit, 1847; 2 Doug. vii.
141 See Sunderland, ''The New Michigan Court Rules," 29 J.\1IcH. L. REv. 586
(1931), and Potter, "The President's Annual Message,'' 2 J.\1IcH. S. B. J. 9 (1922), both
of which, although discussing the period after the Constitution of 1850, fail to recognize
that the supreme court under the Constitution of 1835 had and used extensive rule-making
power and further assert that the supreme court failed to carry out this power after the
Constitution of 1850 went into effect. Actually, between 1852 and 1857 the Michigan supreme court adopted at least 275 rules for state courts. For details, see NORTON, A Hi:s.:
TORY OP THE SUPREME COURT OP THE STATE OP J.\1IcHIGAN, 1836-1857, pp. 566-567
(1940).
142 I J.\1IcmGAN B10GRAPHIEs 236 (Lansing, 1924).
143 Id., p. 17.
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Lack of formal education in the law proved no deterrent to the
indefatigable Dr. Denton. Once convinced of the need for changes
in the judiciary, he commenced a personal crusade marked by considerable investigation, numerous speeches, and voluminous writing.
His aims for the improvement of the administration of justice were
made clear as early as 1843 in a series of lectures he delivered to the
Mechanic's Lyceum of Ann Arbor.144
Dr. Denton objected primarily to two features of the judicial system
then in force: first, the delays involved in the disposition of cases;
second, the high costs which resulted both to the litigants and to the
government. All of his proposed reforms had the purpose of either
speeding up the wheels of justice or slashing the expenses involved
in their rotation. Thus, because suits were usually decided quickly and
with a minimum cost in justice courts, Dr. Denton had nothing but
kind words for the justice of the peace, and he proposed that justice
court jurisdiction be greatly increased. However, the circuit courts
and chancery court, which, according to his estimates and calculations,
were dilatory and exorbitant tribunals, he would have abolished. In
their place he would have established a court in each county, manned
by a local judge, ready at all times to hear cases, and vested with civil,
criminal, common law, and equity jurisdiction. Finally, since he
thought that much of the law's delay was due to the old common law
forms of pleading, he would have banished them all and replaced
them with a simple, direct form of procedure.145
No concerted efforts to reform the judiciary appear to have been
made in the legislature during 1844,146 but the torrent descended on the
next year's session. Senator Allen opened the campaign by introducing
a bill to improve the administration of justice147 which was patterned
closely after Dr. Denton's proposals of 1843.148 Senators Allen and
144 MICHIGAN STATE JouRNAL (Ann Arbor), Dec. 5, 1843.
145 For further details, id., Dec. 5 and 20, 1843.
146 Notice was given in the senate that leave would be asked to

introduce a bill relative
to the powers and duties of the supreme court, but no further action was recorded. SENATE Joun., 1844, p. 242.
147 Id., 1845, p. 118. Demands for judicial reform had been made by the MICHIGAN
STATE JOURNAL (Ann Arbor), Jan. 22, 1845.
148 MICHIGAN .AB.Gus (Ann Arbor), March 5, 1845. Allen proposed a few procedural reform provisions which Dr. Denton had not discussed earlier, such as the following: (1) parties must sustain complaints or answers by oaths so that neither party would
be obligated to prove anything except what the other party had denied under oath; (2)
either party could be sworn as a witness; (3) no party would be prejudiced because of any
technicality or want of form, so that causes would be tried on merits only; ( 4) either party
would have the privilege of appeal to a higher court. Ibid.

234

M1cmGAN

LAw REvmw

[ Vol. 51

Denton, named to a select committee of three to examine and report
on the expediency of this bill,149 brought in a report ( with which the
other committee member refused to concur) condemning at great length
the existing judicial system and endorsing without qualification all of
the proposed changes.150
The committee majority (Allen and Denton) declared that the laws
for the administration of justice were "... encumbered with many
useless forms," were complex, obscure, full of delays and expense, and
were "... illy adapted to the simplicity of our republican institutions
and habits...."151 These evils were said to have been caused by the
fact that, while the executive and legislative departments in the state
and federal governments had been revised and simplified to cope with
new situations, the judicial department had remained unchanged and
was practically in the same condition it would have been". . . had we
still continued the enslaved colonies of Gr~at Britain."152 By the questionable method of counting Washtenaw County as equivalent to onetenth of the whole State of Michigan, and then multiplying by ten
certain statistics supposedly gathered in that county, the committee
estimated that the total annual cost of all courts in Michigan was
$666,700.153 Justice court procedure was praised highly;154 methods
used in cqurts of record were disapproved with equal fervor.155 The
principle source of expense litigation was attributed by the committee to
be the technicality and prolixity of written pleadings. It claimed that
attorneys opposed changing the old repetitious, verbose forms used in
pleading because clients were charged according to the number of
folios used. The committee majority argued that a county court, staffed
with a locally elected judge, should replace the existing circuit court
149 SENATE Joun.,
150 The committee

1845, p. 201. The third member was Senator William Hale.
report, to which Hale did not subscribe, was 46 pages long. SEN•
ATE Docs., 1845, Doc. No. 13. The full report was published in the M:rcmGAN STATE
JoURNAL (Ann Arbor), July 30, 1845.
151 SENATE Docs., 1845, Doc. No. 14, p. 1.
152 Ibid.
153 The estimated statewide cost for each type of court was as follows: justice courts
-$150,000; circuit courts, civil-$300,000; circuit courts, criminal-$100,000; chancery
court-$86,700; probate courts-$10,000; deeds and mortgages-$20,000. For some strange
reason the committee did not include costs for either the state supreme court or the
district court, both of which met in Washtenaw county. For details, see SENATE Docs.,
1845, Doc. No. 14, pp. 3-7.
154 Procedure in justice courts was described as"••• one of the best specimens in point
of expedition, simplicity and economy that the world has ever produced." Id., p. 8.
155 It was claimed that frequently two years were required to obtain circuit court judgments, and that if the case was removed to the supreme court another two years would pass
before final disposition. Id., pp. 11-12.
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because it would be accessible at all times and would dispense justice
more simply, directly, and economically.156
The chancery court was scathingly denounced by the committee in
the following terms:
"The unmeaning formalities and rules of this court-the prolixity of the written pleadings-the manner of taking testimony
before a master, and reading it to the court, and the unfrequency
of its sessions, have made this tribunal wherever it is known, most
notorious for its delays of justice, and the enormity of its expenses."1111
To remedy these faults the committee proposed abolishing the chancery
court, investing the suggested new county courts with equity jurisdiction, and stipulating that equity pleadings be brief. Further recommendations applying to equity cases were that each party should be
required to make definite offers and that testimony of witnesses should
be taken in open court.158
A bitter debate took place in the senate over this bill and committee
report. Much of the opposition to the bill came from lawyers,1 59 with
party lines playing a relatively unimportant role in the division on the
issues involved.160 By rather close votes the bill passed both houses of
the legislature.161 Governor Barry, however, chose neither to approve
nor to veto the bill before the legislature had adjourned, thus preventing it from becoming law by a "pocket" veto.162 As a consequence
Senators Denton and Allen were forced to wait until the general re150 Id., pp.

12-19.
p. 35. One suit in chancery court over a $70 note was reputed to have lasted
two years and resulted in $110 taxed costs and $150 in untaxed costs. Another suit was
said to have been in progress five years, required 2,000 folios, and was finally disposed of
at an expense of $3,925 taxed costs and $12,000 in untaxed costs. Id., p. 36.
158 Id., pp. 35-36. Other recommendations were made for retrenchment in probate
matters, for the registry of deeds, etc., Id., pp. 37-40.
159 See the reported debates in the M:rcmGAN STATE JoURNAL (Ann Arbor), April 2,
1845, and in the FREE Pru,ss, April 16 and 19, 1845. Senator Allen said: ''Will it be
pretended by any unprejudiced mind, that our present judicial system is not a monstrous
imposition and a heavy burden on all classes of our citizens-except lawyers-for whose
especial benefit it was framed and put together! Are not the people literally groaning under
its oppressions? Do they not complain bitterly of its enormous expenses-of its long delaysof its 'glorious uncertainty'?" Id., April 19, 1845.
160 For example, see the M:rcmGAN AnGus (Ann Arbor), Feb. 28, 1845.
161 The vote in the senate was 9 to 8 (SENATE Joun., 1845, p. 364) and in the house
25 to 17 (HousB Joun., 1845, p. 505). For other proceedings see SENATE Joun., 1845,
pp. 118, 200, 201, 261, 326, 362, 398, and HousE Joun., 1845, pp. 489, 495, 504,
506, 507.
162 M:rcmGAN STATE JoURNAL (Ann Arbor), March 26, 1845.
l57 Id.,
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vision of the statutes a year later before any portion of their plan was
successfully enacted.168
Meantime, the question of judicial reform became an issue in the
political campaign of 1845. The state convention of the Democratic party, which nominated Justice Alpheus Felch of the supreme
court for governor, adopted a resolution urging modification of the legal
system to bring about the following reforms: first, the abolition of all
useless technicalities in court procedure; second, granting parties the
right to dispense with a jury in the trial of facts in courts of record; third,
the reduction of judicial expenses and the transfer of costs from the
government to the parties; fourth, a more speedy administration of
justice; and fifth, the removal of the ban on admission of an interested
witness' testimony.164 A resolution passed by the Whig state convention called for a "thorough reform" of the judicial system, but did not
include any specific details.165
Both major party candidates for governor were asked to state their
views on judicial reform. Stephen Vickery, the Whig nominee, spoke
in favor of a "wholesome and thorough reform."166 Alpheus Felch,
his Democratic opponent ( who at the time was still holding his position
on the supreme court), admitted that some revision might be advisable
but cautioned that changes in the judiciary should be made". . . only
after the most careful examination, and when a remedy for real and
not mere fancied evils is required."167 Contrary to previous campaigns
the leading newspapers of both parties not only advocated the adoption
of measures for judicial reform but seemed bent on proving that the
platform of the particular party to which they adhered was more radical
in its demands for remodelling the court system than that of their opponents.168 When political friends and foes alike agree on the necessity
168 Dr. Denton's ideas and activities have not been regarded with much approval by
members of the legal profession. One learned jurist wrote the following about him: "It is
regrettable that one possessed of the ability of Dr. Denton exhausted his restless energy in
attempting in his ignorance to reform legal procedure thus becoming the butt of ridicule
and the laughing stock of laymen and lawyers alike. Had he spent the time thus wasted,
with scalpel, microscope and test tube he might have ranked with Jenner and Koch, Pasteur
and Lister, and been a benefit to mankind." 2 POTTER, CoURTS AND LAWYERS OF MxcH•
IGAN 961 (unpublished, 1936). It is only fair to state that in one sense Denton's time was
not wasted, because his activities no doubt were an important factor leading toward judicial
reform in 1846.
164 MICHIGAN ARGUS (Ann Arbor), Sept. 2, 1845.
165 OAKLAND GAZETI'E (Pontiac), Sept. 24, 1845.
166 MxcmGAN STATE JoURNAL (Ann Arbor), Oct. 1, 1845.
167 Id., Oct. 8, 1845.
168 See the MxcmGAN .AnGus (Ann Arbor), Sept. 9, 1845; MxcmGAN STATE JOURNAL
(Ann Arbor), Sept. 18, 1845; Flllll! PREss, Sept. 22, 1845, and other journals.
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for certain statutory changes,169 action is likely to ensue with a minimum of delay. Thus the stage was set for the upheaval which came in
1846.
Overhauling the State Court System

By 1844 the many attacks on the general revision of the state laws
made in 1838 had coalesced into a strong demand for a new code. The
senate judiciary committee reported that in every year since 1839 the
legislature had amended and re-amended the revised statutes until there
was " ... hardly a chapter contained in the volume, which has not
been repealed, amended, or modified, so that what remains is a mere
wreck, scarcely worth the cost of the ink with which it was printed."170
The result, said the committee, was great confusion in the laws, especially since the supply of session laws for certain years had been
exhausted and for other years was nearly depleted. The committee proposed a second revision of the statutes to be made by a commissioner
under the direct supervision of a council consisting of the chancellor,
the presiding justice of the first circuit, and the commissioner himself.171
These committee recommendations were incorporated in an act
passed by the legislature, with the additional provision that the commissioner should be appointed by a majority vote of the supre:rp.e court
justices and the chancellor.172 However, the presiding justice of the
first circuit (Daniel Goodwin) and the chancellor (Randolph Manning) both refused to act as members of the council of revision contemplated by the law.173 To meet this contingency the legislature immediately adopted an amendment which stated that if the judicial officers in question believed this task to be impracticable or inconsistent
169 The Democratic convention of Washtenaw county adopted resolutions which embodied the same reforms that had been included in Senator Allen's bill. M:rcmcAN Ancus
(Ann Arbor), Oct. 14, 1845.
170 SENATE Docs., 1844, Doc. No. 2, p. 2.
111 Id., pp. 3-5.
172 Mich. Pub. Acts (1844) No. 26, p. 25. For legislative proceedings on this bill see
HousB JouR., 1844, pp. 152, 153, 211, 212, 325, 334, 363, 368, and SENATE JoUR., 1844,
pp. 62, 84, 99, 101, 234, 235, 256, 257, 265, 284, 314. It has been said that the purpose
of this latter provision was to secure the selection of the chairman of the senate judiciary
committee, Sanford M. Green, as commissioner. As a senator Green was constitutionally
disqualified from receiving any appointment at the hands of the governor, but it was contended that he would be eligible if named by the members of the state judiciary. This point
is discussed by Reed, ed., BENCH AND BAR OF M:rcmcAN 89 (1897), and by Weadock, "The
Public Services of Hon. Sanford M. Green," 17 M:rcn. P10NEER AND HisT. Soc. CoLLEcTIONS 359.
173 HousB JoUR., 1844, p. 455.
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with the discharge of their other duties, the commissioner could prepare
and arrange the laws without the council's direction.174
State Senator Sanford M. Green, who was named to the post of
commissioner, submitted part of his proposed revision at the beginning
of 1846, and other portions were presented to the legislature at intervals
over a period of several months.175
Among the numerous important changes in the judiciary proposed
by Green, the outstanding one was for the establishment of a true nisi
prius system.176 Under his plan general original jurisdiction would
have been conferred on the supreme court, whose members individually
would have held circuit courts in the various counties ". . . for the
trial of all issues to be joined in the supreme court, or in any other
court, and brought into the supreme court or such circuit court to be
tried. . . ."177 Other innovations Green wanted the legislature to
adopt included the following: a five-man supreme court with five
judicial circuits but holding only four annual terms of court, two (January and July) in Detroit, the other two (May and October) in Kalamazoo and Pontiac respectively; a limit of five weeks on the length of
supreme court terms, with no case to be argued during the fifth week
unless by consent of the parties; papers in any case to be removed by
the court frorri one circuit to another as needed, with useless pleadings
to be ordered destroyed; authority in the supreme court to compel any
party to a suit therein to produce any books, papers or documents pertaining to that suit; arguments in the supreme court to be entirely in
writing if desired. He also advocated increasing the compensation of
the justices and the chancellor from $1,500 to $2,000 a year. He wanted
the court of chancery and the district courts of Wayne, Oakland, Washtenaw and Jackson Counties to be retained intact with few modifications.
However, he proposed taking appeals from the probate courts to the
174 Mich. Pub. Acts (1844) p. 155. Senator Green, who was to serve as commissioner, introduced this bill to amend the fust act. In the house the judiciary committee
recommended that the amendatory bill not pass, but it was carried over the members'
objections. See SENA'l'B Jotm., 1844, pp. 345, 346, 377, 415, 420, 424; HousE Jotm.,
1844, pp. 496, 497, 505, 529, 531, 534.
175 Green continued to hold his seat in the senate while working on the revision, and
he was given permission to be absent from daily sessions of the senate. SENA'I'B Joun., 1846,
pp. 29, 47, 59, 162, 405.
176 Jt had been suggested in 1845 that the text of the proposed revision when ready
should be published in the newspapers prior to the taking of any action on it by the legislature, but the senate judiciary committee rejected the idea. Green's manuscript was
printed in the form of legislative bills and copies were bound and published as complete
volumes. See GREEN, PROPOSED REVISION OF THE GENERAL STATUTES OF THE STA'I'B OF
MicmcAN ..• 1846 (1846).
177 Jd., pp. 472, 477. See Green's discussion of this in a note he wrote which was
published in the front of the Revised Statutes of 1846, p. v.
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circuit courts rather than to the supreme court and authorizing the
chancellor to draw up uniform rules for the probate courts. Green
would have limited justice court jurisdiction, with very few exceptions,
to cases involving amounts of less than $100.178
Newly-elected Governor Felch made only general comments on the
state judicial system in his :6rst annual message to the legislature, January 6, 1846.179 However, various state newspapers, particularly those
of Whig political faith, demanded that major reforms be made in the
courts by the impending statutory revision.1 80 Such attacks as the following were not uncommon:
"It may be that in our state of Michigan this common law
system has become more perverted than in other states. If a man
gets into court here he must make up his mind to be skinned alive.
The pretence of administering justice is a sham. Cases are decided
on technical grounds in accordance with arbitrary rules that have
nothing to do with justice."181
Senator Allen again introduced the same bill to improve the administration of justice which he had presented a year earlier, but the senate
refused to adopt it.182 Nevertheless, in the house of representatives
a bill somewhat similar to Allen's was received favorably and was substituted for the entire section which Green had devoted to the courts.188
178 GREEN, PnoPosED RBvisroN oF nm GENERAL STATUTBs oF nm STATE oF MICHIGAN ••• 1846, pp. 471-481, 5ll, 513-515, 516 (1846). In regard to his proposal to hold
two terms of the supreme court annually at Detroit, it is interesting to note that in 1844 it
was charged that the supreme court justices wanted to transact all of their business in Detroit
and that Green favored such a change because of his vindictive feelings against Justice
Whipple, who lived in the fourth circuit. Green denied this charge and said he would be
opposed to the plan because the " ••• evils which would result from such a concentration of
the business of litigation, are quite too apparent to need any argument or illustration. • ••"
PoNTIAc JACKSONIAN, Feb. 23, 1844.
179 Felch cautioned that the judiciary should be simple, efficient, economical and certain in the administration of justice, but he made only two specific recommendations: first,
that jury trials not be employed except when demanded by one of the parties; second, a
modification of the rules of evidence relative to interested witnesses. HousE Docs.,
1846, p. 7.
180 The Free Press supported Felch's generalities (Frum PRBss, Jan. 5, 1846), but
most of the Whig journals demanded thorough judicial reform, including the abolition of
the chancery court and the circuit courts, creation of county courts, and the elimination of
technical procedures. For editorials, articles, and communications on this topic see: TnUB
DEMOCRAT (Ann Arbor), Dec. 26, 1845; Jan. 9, Feb. 26, April 2, 1846; GRAND R.APms
ENQUIRBn, Jan. 2, 1846; M:rcmGAN STATE JoURNAL (Ann Arbor), Feb. 4 and 18, March
4 and 18, April 1 and 15, 1846. The Democratic M:rcmGAN AnGus (Ann Arbor) was
much more conservative in demands for judicial change. Feb. ll, April 8 and 15, 1846.
181 M:rcmGAN STATE JoURNAL (Ann Arbor), April 1, 1846.
182 SENATE Joun., 1846, pp. ll7, ll8, 166, 167.
183 For action in the house on this bill and the proposed judiciary section of the revision see HousE Joun., 1846, pp. 284, 297, 298, 301, 302, 313, 314, 339, 345, 366, 367,
373, 377-380, 395, 473, 484, 485, 491, 493, 495, 512, 539, 601, 612, 613, 618, 619.
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Several novel features were included in the bill adopted by the
house. It proposed establishing a separate, independent supreme court
composed of three judges. The state would be divided by the judges
into six judicial districts in each of which the supreme court would hold
three terms annually, making a total of eighteen terms a year. However, the court of chancery, circuit courts, and district courts would all
be abolished and would be replaced by a county court in each county
which would assume most of their combined jurisdiction. Jurisdiction
of the supreme court, with the exception of the extraordinary legal
remedies, would be confined to appeals from the county and probate
courts; no case could be removed by any process to the supreme court
from a justice of the peace, nor could the former stay any proceedings
before the latter. Moreover, cases in the supreme court could not be
transferred from one district to another. Contrary to Green's recommendation on judicial compensation, the salary of supreme court judges
would be reduced to $1,000 annually with an additional allowance of
$100 per year for travelling expenses.184
Considerable debate occurred in the house over the merits of this
bill, and, fortunately, some of the speeches were recorded by the press.
Representative Isaac E. Crary (Democrat), who led the opposition to
the bill, cited these points as his main objections to its adoption: justices
of the peace would be given too much power; creating thirty separate
county courts and judges would result in thirty different decisions on
the same question and would lead to widespread political activity by
the judges; county courts (if adopted) should not be kept open at all
times; abolishing all forms of action would create great confusion; the
amount of business transacted by the court of chancery was sufficient to
warrant its continuance.185 On the other hand Representative Austin
Blair (Whig) defended the proposal to substitute county courts for the
chancery, circuit and district courts, contending that the people demanded judicial reform and that the state conventions of both· parties
had passed resolutions favoring changes in the court system. The district courts, Blair said, had been a "vile imposition from the beginning";
the court of chancery he described as an agency with "overgrown aristocratic powers" and high expenses; the circuit courts, he insisted, must
l84 This bill was printed in the TRUE DEMOCRAT (Ann Arbor), April 9, 16, and 23,
1846, and in the MrnmGAN STATE JotJRNAL (Ann Arbor), April 8 and 15, 1846.
185 Other reasons in addition to those listed above were discussed by Crary. For instance, he opposed having only two judges of the supreme court render decisions. His full
speech can be found in the FREE PREss, March 20, 1846, and in the l.\1ccmcAN Ancus
(Ann Arbor), March 25, 1846. The latter paper fully supported Crary's objections.
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be abolished in order to obtain cheap and speedy administration of
justice.186
There was a great deal of bickering in the legislature during 1846
over other questions involving the judiciary, such as whether or not as
many terms of circuit court as county supervisors determined could be
held in each county by the associate judges alone, without the presence
of a supreme court justice.187 The main issues, however, had been
presented in Crary's and Blair's speeches. When the bill was sent to
the upper house, Senator Allen delivered a lengthy' address based on
the same arguments he had set forth so many times before.188 Despite
his efforts the senate rejected the house bill and substituted its own
version. Finally, a compromise between the two bills was arranged
whereby the chancery and district courts were abolished, circuit courts
were retained, and new county courts were established.189
As finally enacted the llevised Statutes of 1846 made no change in
the size, organization or general jurisdiction of the supreme court. As
before, one chief justice and three associate justices were to sit in bank
as the supreme court and were to preside individually in the various
circuit courts of the counties comprising their respective judicial circuits. Likewise, the peripatetic nature of the supreme court was retained, the court being required to hold four terms a year at different
places.190 However, the session which had been held in Ann Arbor
since 1836 was shifted to Jackson,1 91 thus adding to the convenience of
186 HoosB Joun., 1846, pp. 309-310; M:rcmcAN STATB JoURNAL (Ann Arbor), April
8, 1846.
187 Representatives Crary, George E. Hand, and George W. Peck spoke in favor of the
idea, but Blair opposed it, saying that if the circuit courts were held by associate judges
alone, they would fall into contempt and not have the confidence of the people. Crary
claimed that the people would elect responsible men to be associate judges, and that the
connection with the supreme court justices would insure uniform decisions by associate
judges of different counties. FRBB PREss, March 31, 1846. Another debate held on March
30 concerned the court of chancery in which Representatives Crary, Hand, Michael A.
Patterson and David A. Noble spoke against its abolition. Id., April 1, 1846.
188 This speech was so long that it occupied nearly a full page of newsprint. Tnon
DEMOCRAT (Ann Arbor), Aug. 27, 1846. Among other things Allen charged that "Our
higher courts were made for the wealthy classes, and no others can go into them."
189 See the SENATB JoURNAL UPON nm REVISION, 1846, pp. 67-72, 90-93, 97, and
the FREB PREss, April 18, 1846.
190 For exact changes in the elates of the terms see NoRTON, A H1s'l'ORY OP nm SoPREMB CounT oP MrcmcAN, 1836-1857, Table III, Appendix, p. 14 (1940). A more
even distribution of the terms as to time was made by stipulating that they be held in
January (at Detroit), in May (at Kalamazoo), in July (at Jackson), and in October (at
Pontiac).
191 Although neither a Calendar nor a Journal for the second circuit has been located,
there is considerable evidence to prove that a term of the supreme court had been held at
Ann Arbor nearly every year. See the following references: STATB JoURNAL (Ann Arbor),
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those people in the rapidly growing section between Ann Arbor and
Kalamazoo.
One major innovation was to abolish all geographical limits to the
supreme court's jurisdiction by authorizing the justices to exercise a
statewide appellate jurisdiction at any one of the court's sessions. Thus
a case originating in a western county, which under the former system
would have had to be first taken for review to the supreme court sitting
at Kalamazoo, could be taken directly to any of the other three terms
at Detroit, Jackson, or Pontiac. Nevertheless, because of travel difficulties cases were still taken after 1847 normally to the term of the supreme
court which was located nearest to the county of origin. This procedure
should not be confused with the practice of transferring cases from one
circuit or term to another after they had been commenced in the
supreme court, which had been allowed by an act of 1842. The latter
practice was not only recognized but also encouraged by the Revised
Statutes of 1846 and became of increasing importance throughout the
period.192 Because the boundaries of the judicial circuits were effectively removed for supreme court purposes, the terms henceforth were
to be called the January, May, July and October terms instead of the
first, third, second, and fourth circuit terms respectively.
In accordance with Green's recommendations the supreme court
was given power to compel the discovery and production of any books,
papers or documents pertaining to any case before the court. General
rule-making authority was again vested in the supreme court; except
where otherwise provided for by law, it was directed to make rules for
practice and procedure in the supreme, circuit and probate courts.
If necessary to obtain certain specified improvements in procedure,
revisions of the rules were to be made every t\:vo years.
Subject to the rules or to a special order directing the contrary,
arguments in the supreme court were allowed to be submitted in
writing at the option of the parties to a suit. To speed up the disposition of cases it was provided that all matters which had been argued
and submitted to the supreme court must be decided either before or
during the first week of the term following the one at which they had
Jan. 12 and 19, 1837, and Jan. 25, 1843; S.Ct., 2d Cir., REcoRD BooK (1837-1839);
MICHIGAN Anaus (Ann Arbor), Jan. 17, 1839; D. Goodwin to L. Lyon, Dec. 25, 1843,
LYON LETI'ERS (W. L. Clements Lib., Univ. of Mich.); Reynolds v. Concord, S.Ct., 2d
cir., file No. 167; H. T. Backus to W. Woodbridge, Jan. 1, 1847, WooDBRIDGI! PAPERS,
(Burton Coll.).
192 The court was specifically authorized to order arguments at any tenn and to
remove records and papers in a case from one term to another. See NoRTON, A HrsToRY
oF nm SUPREME CounT oF MicmaAN, 1836-1857, Table XX, Appendix, p. 28 (1940).

1952]

JUDICIAL REFORM IN MicmGAN

243

been submitted. Justices of the supreme court were prohibited, as
previously, from participating in the review of any case which they
had decided in a circuit court. If members of the supreme court split
equally on the decision of any case under their appellate jurisdiction,
the concurrence of any two justices was made sufficient to affirm the
decision below. Supreme court clerks were to be appointed by the
court and to hold office at its pleasure. Although Green had proposed
increasing judicial salaries $500 annually, the legislature retained the
same level of compensation that had prevailed since 1836.193
The most drastic alteration made in the state judicial system by
the Revised Statutes of 1846 was the abolition of the separate court
of chancery.194 Established in 1836 with exclusive original equity
jurisdiction, this court had an interesting history during the decade
of its existence. A few states before 1836 had provided separate equity
courts, but in many the common law courts had been vested with
equity jurisdiction. The chancery court in Michigan, like the supreme court, was made peripatetic in nature; sessions were held by the
chancellor at first in three circuits, later in five.195 Although several
amendatory acts passed by the legislature affected the powers and
duties of the chancellor, for the most part his authority corresponded
to and was coextensive with the judicial powers exercised by the
English Court of Chancery.196
193 When judicial salaries were first established in 1836 it was reported that they were
fixed at the low figure of $1,500 " ••• from the poverty of the State Treasury in the belief
that they are too low and with the intention of increasing them as soon as the resources of
the State will allow." D. Goodwin to L. Lyon, June 22, 1836, LYON LBTIERS (W. L.
Clements Lib., Univ. of Mich.). Actually, during the next decade little if any effort was
made by anyone except the justices themselves to raise• their salaries while at least two
serious attempts were made to lower them. In 1843 the house passed a bill to reduce the
justices' salary to $300 (Housn Joun., 1843, pp. 484-486, 494) although the ways and
means committee reported against such action because the justices " ••• can barely support
themselves and families with the pay they receive of the State, and the direct effect of a
reduction would be to drive out our best men from these high and responsible stations.•••"
(id., pp. 325,-326). The senate failed to pass this bill in 1843 (SBNATB Joun., 1843, pp.
368, 373, 404), but in 1845 two of the three members of a senate select committee advocated cutting judicial salaries to $1,000 annually (SBNATB Docs., 1845, No. 16, pp. 1-6).
Senator Allen was one of the committee members favoring the r~duction. The lone dissenter on the committee, Abner Pratt, became a member of the supreme court in 1850. In
objecting to the proposal Pratt pointed out that the justices " ••• are from home on expense from one to two dollars per day about two-thirds or three-fourths of the year, while
at the same time they are compelled to keep up their family expenses at home." Ibid.
194 Revised Statutes of 1846, tit. XXI, c. 90, §2, p. 356.
l95 Mich. Pub. Acts (1836) p. 38; id., 1840, p. 50. Governor Woodbridge said in
1841 that some people doubted the wisdom of creating two additional chancery circuits.
SnNATB Joun., 1841, p. 25.
100 Mich. Pub. Acts (1836) pp. 41-42; Rev. Stat. of 1838, pp. 362-380, 412-413;
Mich. Pub. Acts (1838) p. 119; id., 1839, p. 94; id., 1840, p. 127; id., 1841, pp. 42-43,
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Probably the main explanation for eliminating the separate
chancery court is to be found in the widespread judicial reform movement of the forties, and not, as has been suggested, in the unpopularity
of Michigan's two chancellors. It is interesting and not insignificant
to note that the separate court of chancery in New York State, which
had been functioning successfully under noteworthy chancellors for
nearly seventy years, was abolished in the same year that Michigan
took a like step.197 Chancellor James Kent, the famous New York
jurist, has stated that the administration of equity in Michigan under
chancellors Elon Farnsworth and Randolph Manning appeared to be
"enlightened and correct" and was a "distinguished honor to their
state."198 Other authorities add credence to the view that it was not
the character of or the decisions made by the Michigan chancellors
which led to the downfall of their court as much as it was the activity of
judicial reformers like Dr. Denton and John Allen.199
When the legislature met in January 1847, an attempt was made
either to restore the court of chancery or else to extend its life until
business pending before it had been disposed of.200 In reporting a
bill to accomplish the latter purpose, the senate judiciary committee
cited some very logical reasons for its passage.201 Statements from the
registers of the first, third, and fifth chancery circuits showed that
there were over seven hundred equity cases pending in those three
circuits alone. Furthermore, it was estimated that there were enough
cases awaiting disposal in the second and fourth circuits to bring the
total number to more than one thousand. To transfer all these cases
to the supreme court, as provided in the Revised Statutes,202 would
73; id., 1843, pp. 8-9. For a discussion of the court of chancei:y and its two chancellors, see
Norton, "Appointments to the Michigan Supreme and Chancery Courts, 1836-1850," 30
MICH. HIST. MAG. 331-334, 572-576 (1946).
197 CHESTER, ed., LEGAL .AND JUDICIAL HisTORY OF NEw YoRK, vol. I, 327-338
(1911); ScOTT, THE CouRTs oF THE STATE OF NEw YoRK 259-262 (1909). In 1844,
however, New Jersey had continued its separate court of chancei:y in its new constitution.
Ferris, ''Evolution of the Judicial System of New Jersey," 34 N.J.L.J. 71 (1911).
198 KENT, CoMMENTARIEs ON AMERICAN LAw, 8th ed., vol. 4, 164, footnote (1848).
199 See the preface to HARRINGTON'S CHANCERY REPORTS, 2d ed., 1872, pp. viii, ix
(1872), the preface to CAMPBELL'S ANNOTATIONS OF WALKlm's CHANCERY REPORTS,
pp. v-vi (1878), and Felch, ''Michigan's Court of Chancery," 21 Mica. PIONEER .AND
HisT. Soc. CoLLs. 329.
200 SENATE JouR., 1847, pp. 36, 47-48.
201Jd., pp. 107, 117, 118, 135-136. Sanford M. Green, the reviser, was the chairman
of the senate judiciary committee.
202 According to the Revised Statutes of 1846, p. 356, all cases pending in the
chancei:y court were to be transferred to the supreme courf for determination at such times
as the court directed, but, if the parties agreed in writing, cases might be transferred to the
circuit court of any county in the state.
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necessitate transcribing all records at a probable cost of $25,000. The
committee claimed also that the supreme court was too busy to handle
these cases adequately, and that if the chancellor were continued in
office he could dispose of them more quickly because of his familiarity
with the cases and his experience in equity jurisprudence.203
In seeking an answer to this and other problems arising from the
new code, the senate requested the supreme court justices to give their
opinion on whether or not the circuit courts would be able to transact
all business imposed upon them by the Revised Statutes.204 In the
absence of Chief Justice Ransom, Justice Whipple replied for the
court. He stated flatly that unless the laws were altered, a great part
of the business of both the supreme and chancery courts could not be
disposed of for some time.205 Heeding this warning to some extent,
the legislature adopted an amendatory act three days prior to the date
on which the new code became effective. Although this act specifically
abolished the office of chancellor, it directed the supreme court to
assign each justice to hold a chancery court in one or more of the five
chancery circuits in order to dispose of the cases then pending in the
old chancery court.206
In a restricted sense the effect of this act was to continue the existence of the court of chancery for the adjudication of business it had
acquired before March 1, 1847, but to substitute individual justices
of the supreme court for the chancellor as the presiding judge.207 Less
than a week after the passage of this act the supreme court assigned
its members to hold chancery courts in the five chancery circuits.208
A few days later the court adopted the rules and practice of the former
203SENATE JoUR., 1847, pp. 135-136. A petition signed by Isaac P. Christiancy and
others against restoring the chancery court was sent to the house. HousE Joun., 1847, p.
207.
204 SENATE JoUR., 1847, p. 129.
205 SENATE Docs., 1847, No. 11, p. 3. A copy of Whipple's communication to the
senate is in the MicmGAN Anaus (Ann Arbor), Feb. 17, 1847.
206 Mich. Pub. Acts (1847) pp. 33-34. Under the act the supreme court was to fix
the times for holding these courts, the registers in chancery were to continue to hold office
until this class of cases was disposed, and appeals could be taken from any decisions by a
single justice to the whole supreme court. As passed by the senate the bill also provided for
continuing in operation for one year the district courts of Wayne, Washtenaw, Jackson,
and Oakland counties, but the house struck this out. SENATE JoUR., 1847, pp. 219, 222,
223, 224, 255, 270; HousE JoUR., 1847, pp. 277, 289, 293, 296, 308.
207 For example, Justice Whipple held a "Court of Chancery for the State of Michigan" on Jan. 22, 1848, at Detroit. See Story v. Barker, S.Ct., 1st cir., chancery file No. 51.
208 MicmGAN Anaus (Ann Arbor), March 10, 1847. The assignments were made
at Detroit on March 4. They were: 1st cir.-Wing and Whipple; 2d cir.-Ransom and
Miles; 3d cir.-Ransom; 4th cir.-Whipple; 5th cir.-Miles. Two terms were to be held in
each circuit annually.
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chancery court as applicable to the equity cases which the justices
were to decide.209 In 1848 the act was amended to provide that, instead of assigning each justice of the supreme court to chancery duty,
only one justice should be delegated to hold a court of chancery in
any one or more of the chancery circuits.210 Two years later all cases
involving real estate matters which had been pending in the old court
of chancery and had not yet been determined were transferred to the
circuit courts of the counties in which they had originated.211 Finally,
at the extra session of the legislature in 1851, the rest of the undisposed
business of the chancery court was ordered to be transferred to the
circuit courts on January l, 1852, the date on which the new courts
established by the Constitution of 1850 were to go into effect.212 Thus
the last vestige of the separate court of chancery was not removed until
several years after the office of chancellor had been abolished. 213
After March 1, 1847, all chancery jurisdiction respecting new
causes was vested in the law courts, which henceforth administered
both law and equity. The results of this merger generally have been
regarded as beneficial. It appears, however, that many members of
the bar in 1846 and 1847 opposed the action and hoped for a revival
of the separate chancery court.214 Defects in the combination of both
law and equity jurisdiction in the same court have been pointed out
in past years,215 yet today few contend that it would be advisable to
200 S.Ct., 1st cir., Journal, I, 394; 1 Doug. xv, xvi.
210Mich. Pub. Acts (1848) pp. 10-11. If circumstances prevented a justice from
holding n chancery court, he was authorized to direct a colleague to serve for him.
211Mich. Pub. Acts (1850) pp; 416417. The Oakland county bar petitioned for
chancery cases to be transferred in 1849 to the circuit courts. SENATE Joun., 1849, p. 277.
212 Mich. Pub. Acts (1851) pp. 277-278. The Constitution of 1850 made this act
mandatory (Schedule, §23). Registers in chancery were directed by the law to deliver all
records, files, books, etc. of the chancery courts to the county clerks. At least some of the
records of the second circuit of the chancery court have been located in the Washtenaw
county courthouse.
213 Several cases were appealed to the supreme court from the "court of chancery''
after 1847, two of them as late as 1851. See NORTON, A HxsTORY OF THE SuPREMB
CoURT OF THE STATE OF MxcmcAN, 1836-1857, Table XII, Appendix, p. 18 (1940).
214 Lawyers for the most part opposed the entire judicial reform movement of the
forties. In 1847, when Chancellor Farnsworth retired, the Detroit Bar adopted the following resolution: "Resolved, That while we deplore the event which is about to deprive us
of his valuable services, we still cherish the belief that time will demonstrate the wisdom of
a restoration of that important jurisdiction over which he had presided..•." FREE PRESS,
March 1, 1847.
215 See the comments by T. M. Cooley and J. V. Campbell and the prefaces to their
editions of Harrington's and Walker's CHANCERY REPORTS (1872 and 1878). Cooley said
that the "excellent and uniform chancery practice which had grown up soon fell into a
disorder from which it has never recovered." Campbell, however, said that "Although
the effect of this change has been to greatly interfere with the neatness and dispatch of
business, yet the change has been in other respects advantageous; and, in the light of
subsequent legislation, is on the whole desirable." See also Felch, "Michigan's Court of
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return to the system which was in force over a century ago. Nevertheless, for more than a decade the court of chancery did serve a useful
purpose and performed its duties satisfactorily.
Circuit court jurisdiction was extensively changed by the Revised
Statutes of 1846. Original jurisdiction of the circuit courts was increased by vesting them with authority over all chancery cases involving more than $ 100. Likewise, the abolition of district courts in
Wayne, Jackson, Washtenaw, and Oakland Counties resulted in restoring jurisdiction over criminal cases to the circuit courts of those
counties.216 On the other hand the establishment of new county courts,
which were given cognizance over civil actions not exceeding $500 in
value and not within the scope of probate or justice court authority,
narrowed considerably one area of circuit court jurisdiction. Circuit
court equity sessions were to be held at the same terms as law sessions.
Appeals to the supreme court could be made from the decrees of circuit courts sitting in chancery; on such appeals the judge who presided below could sit with and inform the other members of the supreme court but he was forbidden to participate in the final decisions. 217
No alteration was made in the number or arrangement of the judicial circuits. As before, each justice of the supreme court was to
preside twice annually ( with certain exceptions) in the circuit courts
of each county composing his circuit. However, while performing this
duty a supreme court justice was to be called by a new title-"circuit
judge." Each circuit court judge was directed to appoint the dates on
which he would hold circuit court during the next two years and subsequently for each two year period thereafter.218 Circuit court associate
judgeships were abolished.210 As a partial substitute for the associate
Chancery," 21 M1cH. PIONEER AND HxsT. Soc. CoLLS. 329 at 336, and CAMPBELL, OmLINES OP THE PouncAL HISTORY OP MxcmGAN 522 (1876). Only a few states today
retain a separate court of chancery.
216 Rev. Stat. of 1846, pp. 354, 356-358. Circuit courts were given jurisdiction over
mortgages involving less than $100, and county courts had concurrent jurisdiction to foreclose mortgages up to $1,000. In 1846 petitions from Washtenaw and Wayne counties to
the legislature had asked for the abolition of the district courts. HousE JoUR., 1846, pp.
161, 212, 453.
217 Rev. Stat. of 1846, pp. 360, 372, 378. An appeal was allowed to the circuit courts
from justice courts in criminal cases only. Id., p. 419.
218 Some question seems to have existed as to whether or not the circuit courts provided for by the Revised Statutes of 1846 were entirely new courts or were continuations
of the old circuit courts. Current newspapers reported that the supreme court decided at
its May 1847 term that the cases which had been pending in the circuit courts prior to
March 1, 1847, could be adjudicated by the circuit courts established by the Revised Statutes (FREE PREss, April 27, 1847; OAKLAND GAZETTE, May 8, 1847; MxcmGAN ARGus,
July 28, 1847). However, no official record of such a decision has been found.
210 See supra note 70.
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judges, each county was provided with a circuit court commissioner
who was authorized to perform, with certain exceptions, all the duties
of a justice of the supreme court in chambers.220
Each organized county of the state was provided by the Revised
Statutes with a court in which a county judge, elected locally every
four years, would preside. A second judge, whose function would be
to preside over the county court whenever the regular judge was unable
to serve or had a personal interest in a particular case, was to be elected
concurrently with the county judge. No salary was provided for
county judges; their compensation was made entirely dependent upon
the fees collected for services and taxed as part of court costs. A court
of record, the county court was given original and exclusive jurisdiction over all civil cases (except actions of ejectment, probate and equity
matters, and cases within the cognizance of justice courts) in which
no more than $500 was involved. However, county courts could foreclose mortgages of less than $1,000 and could enter judgment by confession of parties to any civil case (except ejectment) no matter what
amount was implicated. County courts were also endowed with appellate jurisdiction over justices of the peace in four kinds of civil cases.
County court sessions were to be held on the first Monday of every
month as well as on any other occasion the judge deemed necessary,
and notice of such sessions was not required to be published. Decisions made by a county court could not be appealed directly, but
judgments might be removed by writ of certiorari to the circuit court
for the same county. Even in the latter case the circuit court was prohibited from reversing county court judgments upon certain technical
grounds. 221
Much criticism was directed, especially by the Whigs, at the 1846
code following its adoption. An "Address to the People" by the Whig
members of the legislature of 1846 asserted that the whole project had
been an "unfortunate and expensive measure" costing at least $50,000
and that the revision itself needed a complete revision. 222 Paradox220 Rev. Stat. of 1846, pp. 421-422. A bill to abolish the office of circuit court commissioner was defeated in 1847 (SENATE Joun., 1847, pp. 69, 70, 138, 142, 168, 182,
370). Two circuit court commissioners were provided for each county in 1850. Mich.
Pub. Acts (1850) p. 306.
221 Rev. Stat. of 1846, pp. 377-387, 406-407. Such technicalities as the omission or
erroneous statement of an oath, the improper allowance of fees, or the informality or insufficiency of the bond offered by the party who removed the case, were ruled out as proper
grounds for reversal of county court judgments.
222 Mi:cmGAN STATE JouRNAL (Ann Arbor), May 27, 1846. Senator Green was
attacked for the compensation ($4,200) he received for making the revision, for the
increase in fees and salaries he had proposed, for the judicial reforms he had refused to
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ically enough, it was the extreme judicial reformers who were the most
disgruntled over the Revised Statutes. The compromise whereby
new county courts were created and the old circuit courts were retained was far from their liking. Instead, they had hoped for complete extinction of the circuit courts and the establishment of county
courts with much larger jurisdiction, and they continued to publicize
their intention of striving toward those goals.223
Enlightened opinion appears to be united in agreeing that Senator Green performed his revisory tasks ably and that the body of laws
he proposed was much more homogeneous as well as better suited to
the needs of the times than was the final version adopted by the legislature.224 Twice during the decade after the passage of the Revised
Statutes of 1846 the state supreme court saw fit to comment officially
upon the contradictions and perplexities which the legislature had
introduced into the judicial system by the changes which it had incorporated into Green's proposed revision. In an 1848 case Chief
Justice Whipple, delivering the majority opinion of the court, noted
these difficulties as follows:
"The apparent conRict in the provisions of our statute establishing our courts and defining their jurisdiction and powers, has
resulted from the circumstance that a part of these provisions was
the work of the revisor, and the remaining portion that of the
legislature: the consequence has been that our whole judicial
system has become so complex, and the laws establishing the system so inartificially drawn, as to produce almost inextricable confusion."225
Justice Warner Wing made a somewhat similar statement in an opinion of the court which he wrote in 1856:
incorporate in the proposed revision, and for copying large parts of the 1838 revision. Tmm
DEMOCRAT (Ann Arbor), June 4, July 9 and 30, 1846. For a defense of Green against
these charges see the M:rcmGAN AnGus (Ann Arbor), June 24, 1846. Senator F. J. Littlejohn said the 1846 revision was composed of " ••. inconsistencies, crudities and compromises of opinion, taken from the wide range between the accumulated legal wisdom of the
ages, and the palpable absurdities and senseless jargon of ultra judicial reform." M:rcmGAN
STATE JoURNAL (Ann Arbor), June 3, 1846.
223 See the editorials, articles and communications in the TRUE DEMOCRAT (Ann
Arbor) June 11 and 25, July 30, and Oct. 22, 1846, and in the M:rcmGAN STATE JoURNAL
(Ann Arbor), May 6, June 3, and July 8, 1846.
224 For instance, Justice James V. Campbell and W. L. Jenks thought well of Green's
work. See CAMPBELL, OUTI.INEs OP THE POLITICAL HISTORY OP M:rcmGAN 510, 523
(1876); Campbell, "Judicial History of Michigan," in THE SEMI-CENTENNIAL OP THE
ADMISSION OP THE STATE OP M:rcmGAN INTO THE UNION 128-130; and Jenks, "History
of Michigan Constitutional Provisions Prohibiting a General Revision of the Laws," 19
MrcH. L. REv. 615 at 624 (1921).
225 Hiney v. Cade, 1 Mich. 163 at 165.
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"Many of the provisions of this code were framed in reference
to a nisi prius system, which was omitted by the Legislature, and
the system of Circuit Courts was continued as before, but corresponding alterations were not made in all the chapters. This
will account for the many inconsistencies to be met with in the
different chapters."226
Nevertheless, for eleven years the Revised Statutes of 1846 constituted the basis for statutory law in Michigan. Although amended
frequently, many of its provisions were retained in substance for several decades. Because the state constitutions of 1850 and 1909 both
prohibited further revisions of the statutes, this was the last one ever
made in Michigan. Later compilations of the laws have followed to
some extent its organization and content.

Increasing County Court Authority
Judicial reformers had accomplished one of their major aims by
securing the establishment of county courts, but they were not satisfied with the retention of circuit courts. Throughout the period from
1846 to 1850 attempts were made to strengthen the former at the expense of the latter. Many favored abolishing the circuit courts altogether and transferring their jurisdiction to the county courts. On
the other hand there were those who opposed the county courts from
the beginning and who believed that the true remedy for state judicial
ills was to increase the number of judicial circuits and supreme court
justices. These two forces clashed at every legislative session following revision of the statutes in 1846 until the decision was made in
1849 to frame a new state constitution.
Before the new system had been given an adequate trial, propaganda for a change began to issue from both sides. Those who championed the county courts criticized the circuit courts for their expense
and delays. 227 Conversely, the utility and practicability of county
courts were questioned because they lacked uniform practice and procedure throughout the state.228 Governor Felch (a former supreme
court justice) in his message to the legislature in l 84 7 made no
226 Turrill v. Walker,
227 TnuE DEMOCRAT

4 Mich. 180.
(Ann Arbor), June 11 and 25, July 9 and 30, Oct. 22, 1846;
MicmcAN STATE JoUBNAL (Ann Arbor), May 6, June 3, July 8, 1846; KAI.AMAzoo GAZETTE, Jan. 8, 1847.
228 For instance, one editor said that " ... such a wide departure from the well settled
practice of the common law, as is admitted into these courts, will be productive of great
perplexity, great diversity of decisions in the various counties of the state, and even by
different judges in the same county." KAr.AMAZoo GAZETTE, Jan. 15, 1847.
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specific recommendation on the subject, but he did state that an examina_tion of the changes made in the judiciary by the Revised Statutes
"... may suggest difficulties in their practical operation, which a due
regard to the public welfare, may require to be anticipated by further
legislation."229
Several proposals to alter the judicial system were advanced during
the 184? legislative session. One would have conferred exclusive criminal jurisdiction on county courts, subject to review through writ of
error in the circuit courts.230 Another would have abolished the office
of probate judge and turned over all original probate powers and duties
to county judges.231 Senator Allen advocated vesting all civil and criminal jurisdiction in county courts and, except for original chancery
jurisdiction, limiting circuit courts to appellate jurisdiction over county
courts on questions of law.232 Other legislators proposed repealing
the prohibition against county judges practising as attorneys,233 granting criminal jurisdiction to the county court of Wayne county only,234
continuing to operate the district courts of Wayne, Washtenaw, Jackson, and Oakland Counties for one more year,235 and revoking the right
of appeal to the circuit courts from decisions on claims made by county
boards of supervisors or by county auditors.236
Many of these ideas were embodied in a bill introduced in 1847
by Senator Allen,237 but with the additional feature that the supreme
court's original jurisdiction would have been transferr~d completely
to the circuit courts. The circuit court's civil and criminal jurisdiction
in turn would have been shifted to the county courts.238 At the request of the senate the state supreme court expressed its views on
this bill in a statement written by Justice Whipple and signed also by
two of his colleagues, Justices Warner Wing and George Miles.239
229 JoINr Docs. 1847, p. 17.
230 HousE Joun., 1847, pp. 122, 251-252.
231 Id., pp. 129, 252; SENATE JouR., 1847, p. 22.
232 SENATE Joun., 1847, p. 5.
233 HousE Joun., 1847, pp. 106, 252, 289.
234 Id., pp. 333, 393, 403.
23 5 Id., pp. 306, 312, 313; SENATE Joun., 1847, pp.

50, 60, 128, 133, 267, 268-270,

274.
236 HousE Joun., 1847, pp. 26, 251. The Washtenaw county board of supervisors
adopted a petition against appeals to circuit courts by those who had claims against the
county. Such appeals were said to embarrass the board because " .•. their most patient
investigations and conscientious decisions are set at naught, and the dignity of our body
insulted." MrcmcAN Ancus (Ann Arbor), Dec. 16, 1846.
237 SENATE JouR., 1847, p. 121.
238 A copy of this bill was printed in the TRUE DEMOCRAT (Ann Arbor), Feb. 18,
1847.
230 SENATE Joun., 1847, p. 129.
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These jurists asserted that in their opinion it would not be dangerous
to increase the jurisdiction of county courts if their mode of proceeding were remedied and if competent judges were obtained. However,
they insisted that these improvements could be assured only if county
judges were paid adequate salaries and thus relieved from their dependence on fees for compensation. If in addition all probate duties
should be transferred to county courts, they believed that the office
of county judge would become "... highly respectable, and would
command the services of men of high character and attainments."
With respect to the supreme court, they stated that all of the justices'
available time would be required to dispose of the business which had
been bestowed on the highest court by the Revised Statutes. Consequently, they were doubtful :whether the individual justices presiding
in circuit courts would be able to handle the large number of chancery court cases then pending, in addition to new equity cases, as well
as any causes arising under the original jurisdiction of the supreme
court, all of which the bill contemplated conferring on the circuit
courts. Unless some changes were made in the laws, however, the
justices contended that "a large proportion" of the matters then pending in the supreme court and in the old court of chancery could not
be determined for some time.240 Nevertheless, neither Allen's bill nor
any substitute measure was adopted by the senate in 1847, although
a bill to incr~ase county court jurisdiction passed both houses late in
the session and failed to become law only because it was "pocketvetoed. "241
In 1848 Governor Epaphroditus Ransom, who was the second
supreme court member to be elected chief executive of the state within two years, analyzed the judicial system at length in his first message
to the legislature. He pointed out that not only had many burdens
been added by the Revised Statutes to the already onerous duties of
the supreme and circuit courts, but that also the ordinary business of
those courts had increased tremendously during the previous f~w years.
240 This communication from the supreme court is in the SENATE Docs., 1847, No.
11, pp. 1-3. It was also printed in the M1cmGAN ARcus (Ann Arbor), Feb. 17, 1847.
241 SENATE Joun., 1847, pp. 128, 167, 181, 182, 183, 186, 188, 195, 197, 199, 200,
201, 205, 209, 210-211, 212, 213-218. The exact contents of the bill that was passed
have not been found. See HousE Joun., 1847, p. 523; SENATE Joun., 1847, pp. 453, 455,
502, 503. Governor Felch was elected U.S. Senator on Feb. 2 and resigned as governor on
March 3, 1847 (FREE PREss, Feb. 2 and March 4, 1847). William L. Greenly, who became acting-governor, allowed the bill to expire in his hands without signing it after the
legislature had adjourned (GRAND RAPros ENQUIRER, March 24, 1847). One editor said
that Greenly's pocket-veto would cost the state $20,000 in 1847 alone. TRUE DEMOCRAT
(Ann Arbor), March 30, 1847.
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Ransom expressed concern that unless the situation was soon remedied
the administration of justice would be seriously hampered and delayed.
Although he admitted that the county courts had somewhat reduced
the work of circuit courts, he insisted the reduction was small compared to the additional load imposed on the superior judges through
the abolition of the chancery court and the district courts. Governor
Ransom preferred to restore the judicial system which had been in
force prior to the revision of 1846, modified only by increasing the
number of supreme court justices and judicial circuits. In regard
to this he said:
"I believe no system has yet been devised, under which so
large an amount of judicial labor can be performed, at the same
expense, as the one adopted on the organization of our State
Government.
"Seven individuals, of competent ability, would, unquestionably, perform the whole judicial service of the state, (except such
as more properly falls within the jurisdiction of Probate Courts
and Justices of the Peace,) for many years to come, and that too,
without the aid of local judges."242
Ransom also favored re-establishing a separate court of chancery;
if the legislature proved unwilling to take this step, then he believed
it would be essential to increase further the number of supreme court
justices and judicial circuits. If the county courts were to be retained,
he urged the legislature to eliminate the many defects which had been
demonstrated by their operation. He recommended increasing county
court jurisdiction, unless the size of the supreme court was enlarged,
and paying salaries to county judges from county treasuries. Finally,
he proposed that either the former district courts should be revived or
some special provision should be made for the criminal jurisdiction
of large counties, especially for Wayne, Oakland and Washtenaw.243
Numerous petitions seeking various judicial reforms were presented to the Michigan legislature during 1848, several praying for
more than one change.244 To obtain information about county court
242 JoINT Docs., 1848, p. 16. Ransom claimed that there were 36 different judges and
four injunction masters in Michigan in 1848.
243 Id., pp. 15-18. The GRAND RAPms ENQUIIU!R, Jan. 12, 1848, approved of
Ransom's views on the judiciary except as to the restoration of a separate court of chancery.
244 Thirty-four petitions were presented, thirteen in the senate and twenty-one in the
house. Fourteen asked for the abolition of county courts, twelve for an increase in county
court jurisdiction, twelve for the creation of additional supreme court justices, twelve for
additional judicial circuits, and three for the continuance of county courts as they were.
Only one petition asked for the re-establishment of the court of chancery.
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operations, the senate by resolution directed county judges to transmit
to the senate various statistics showing the amount, type, and cost of
the business done by county courts, and also instructed a select committee to report on county court expenses.245 Since Dr. Denton served
as chairman of this committee, it perhaps is not surprising that its
report emphasized the cheapness of county courts in contrast to the
expense and extravagance said to prevail in circuit courts. Basing its
data on returns from only six counties, and by dint of much questionable manipulation of figures, the committee concluded that the average cost of cases adjudicated in county courts was a little more than
five dollars, but that litigation in circuit courts averaged more than
fifty dollars per case.246
At least seven different bills to extend county court powers and
one to increase (by two) the number of supreme court justices and
judicial circuits were introduced in the legislature during 1848, but
none of them was enacted directly into law. 247 Senators were divided
in support of three main proposals: (I) increasing the number of
judicial circuits and abolishing county courts; (2) reducing judicial
circuits to three and increasing county court jurisditions; (3) retaining judicial circuits unchanged but increasing county court jurisdiction. 248 In the house, so many proposals to alter the judicial system
were made that a special committee of seven was set up to consider
them all. 249 After a deadlock lasting nearly three months, the house
and senate rushed through in the last few days of the session a cornSENATE J01m., 1848, pp. 23, 68.
3,000 copies of this report were ordered printed (SENATE J01m., 1848, pp. 128129). It was also published in the FREE PREss, Feb. 25 and 26, 1848, and in the TRUEl
DEMOCRAT (Ann Arbor), March 14 and 28, 1848. The committee claimed that 1591
cases had been entered in the county courts and only 245 had not been disposed.
247 SENATE Jotm., 1848, pp. 24, 133, 134, 152, 164, 169, 228, 242, 247, 249, 276,
310, 312, 313, 368-372, 378, 385, 457, 507, 508, 509, 520, 531, 538, 539, 556, 557, 559,
581, 584, 602; HousE Joun., 1848, pp. 181, 194, 211, 238, 245, 246, 251, 373, 374, 439,
599, 600, 616, 618. For editorial comment ·on these bills see FREE PREss, Jan. 12, 15,
20, Feb. 17, and March 3, 1848; OAKLAND GAZETTE, Feb. 5, 1848, and the GRAND RAP•
ros ENQUlREn, Feb. 9 and 23, 1848; and the KALAMAZoo GAZETTE, Jan. 21 and 28, 1848.
248 A report on the debate in the senate on these proposals was printed in the FREE
PREss, Feb. 23, 1848. The newspaper commented that " ••• the judiciary system is the
question of the Session, and will probably occupy more time than all others." Senator
Robert Eldredge favored reducing the number of supreme court justices from four to three
because it would save $1,500 annually in salary and would prevent the possibility of decisions rendered by less than a majority. (FREE PREss, Feb. 22, 1848). William Hale,
former Senator and ex-clerk of the supreme court, who appears to have been plotting with
the supreme court clerk of the first circuit, Elisha Taylor, to bring about certain changes in
the judiciary, wrote confidently that there would be no more circuits created. W. Hale to
E. Taylor, March 20, 1848, E. TAYLOR PAPERS (Burton Coll.).
249 HousE Joun., 1848, p. 242.
245
246
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promise measure which passed the house by a large margin but which
required the casting of a favorable vote by the presiding officer to break
a tie in the senate.250
In its final version this 1848 act provided for one additional supreme
court member and one extra judicial circuit. The supreme court was
directed by the law to divide the state into five circuits within thirty
days, and each justice was ordered to preside in the circuit courts within his appointed circuit at least twice annually. On the other hand
jurisdiction of the county courts was enlarged to include exclusive,
original cognizance of all civil and criminal matters at law above the
limits of justice court jurisdiction, except that civil actions or ejectment cases involving more than $500 could be brought in circuit
court at the option of the plaintiff. In addition persons indicted for
crimes punishable by imprisonment might choose to be tried before
a circuit judge presiding in a county court rather than by a county
court judge. Other noteworthy features of the act included vesting
county courts with concurrent jurisdiction over all mortgage foreclosures, banning grand juries in circuit courts but providing for their use
in county courts when the county judge, prosecuting attorney, and
clerk (or any two of them) deemed necessary, and providing payment
to county judges of a yearly salary which was to be fixed by the boards
of supervisors in all counties.251
All cases pending in the circuit courts, except equity cases and
those which had been brought to the circuit courts for review, were
transferred by the 1848 act to the county courts of the same counties.
However, any party to one of these cases could elect to have it tried
in the circuit court. A supplementary act allowed all civil cases pending in the circuit courts to be tried therein during the next sixty days,
and postponed transferring to the county courts all pending criminal
cases until February 1, 1849.252
In compliance with the law, the supreme court without delay redistributed the counties of the state into five circuits. The new fifth
circuit thus created was composed mainly of the northern tier of counties centering around the Grand River area. 253 Only three counties
250 The vote in the house was 34 to 19. The regular ballot in the senate was tied at
9 to 9. HousB JoUI\., 1848, pp. 439, 465, 490, 498, 535, 600, 616, 617, 618, 619, 646,
647, 648; SENATE }OUI\., 1848, pp. 485, 517, 519, 532, 540, 541, 542-544, 545, 575, 576,
577, 650.
251 Mich. Pub. Acts (1848) pp. 236-239.
21,2 Id., pp. 239-241.
253 The counties in the new fifth circuit were Barry, Clinton, Eaton, Ingham, Ionia,
Kent, Ottawa, and Shiawassee. For details see NoRTON, A H1sTORY OF THE SuPRBME
CouRT OF THE STATE OF MicmGAN, 1836-1857, Table IV, Appendix, p. 6 (1940).
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were shifted from their former circuits, including two transferred from
the overburdened first to the less busy fourth circuit. 254 Although the
establishment of a new circuit was to some extent criticized, even within
its own boundaries,255 the relief thus afforded to the supreme court
justices was sorely needed and proved beneficial. The changes made
in the county courts probably would have raised their stature and improved the caliber of county judges, but because they were in force
only a few years it is difficult to evaluate their effect with any assurance.256
An unusual feature of the judiciary act of 1848 was that the supreme court was not directed to hold an annual term in the new fifth
circuit. Prior legislation had always required the supreme court to
meet at least once a year in each judicial circuit. However, at the
request of various Kent county officers and members of the bar, the
legislature in 1849 authorized holding one term of the supreme court
annually at the village of Grand Rapids in the fifth circuit, with the
exact time of the session to be determined at the court's discretion.257
Despite this regulation no conclusive proof has been found that the
supreme court ever sat officially at Grand Rapids. 258 Orders issued by
254 Lapeer and St. Clair Counties were shifted from the first to the fourth circuit, and
Branch from the second to the third circuit. The only source in which the new arrangement of counties has been found by this writer is the KALAMAZOO GAZBTn!, May 12, 1849.
The counties comprising the new fifth circuit also appear in the GRAND RAPms ENQUIRllR,
Feb. 21, 1849.
255 GRAND RlvER EAGLE, April 22, 184 l. This journal claimed that the fifth circuit
was not needed and the motive behind its formation was to give Edward Mundy a place
on the bench.
256 County courts were abolished by the Constitution of 1850. A big discrepancy
existed under this law in the compensation paid various county judges. In 1849 their salary
ranged from $1,400 in Wayne County to only $82 in Van Buren. Many received no more
than $150 annually. Washtenaw County paid $700 in 1848 (MicmGAN ARGus, Nov. 8,
1848) but reduced to $600 in 1849. See JouRNAL OF THE CoNsTITUTIONAL CoNVI!NTION
1850, Appendix.
257 SENATI! JouR., 1849, p. 240; Mich. Pub. Acts (1849) p. 311. An act passed one
month earlier had changed the dates on which the supreme court was to hold its four
terms, but had made no mention of a fifth term. As early as 1839 it had been suggested
to Governor-elect William Woodbridge that a judicial circuit should be formed out of
Ottawa, Kent, Ionia, Eaton, Barry and Allegan Counties, and that a session of the supreme
court should be held at Grand Rapids. L. Moore to W. Woodbridge, Grand Rapids, Nov.
26, 1839, WooDBRIDGE PAPERS (Burton Coll.).
258 None of the local histories even intimates that provision was made for a supreme
court session at Grand Rapids, let alone that one was ever actually held. See BA'.lrrER,
HisTORY oF nm CITY OF GRAND RAPms, MICHIGAN (1891); Goss, HISTORY OF GRAND
RAPms (1906); Fisher, ed., GRAND RAPms AND KENT CoUNTY, MicmGAN (1918); HisTORY OF KENT CoUNTY, MicmGAN (1881). More significant is the fact that neither of
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the court seem to establish beyond question that a clerk was appointed,
a seal made, and records kept for the fifth term of the supreme court
at Grand Rapids, yet no trace of these records or papers has been located.259 It is entirely possible that the supreme court never held a
session in Grand Rapids before the law providing for the term was repealed in 1851.260

Popular Election of State Judges
During the first half of the nineteenth century judges of state
superior courts were chosen in nearly all states by appointment; only
two states, Georgia and Mississippi, had provided for popular election
of judges above the level of minor courts before Michigan was admitted to the Union in 1837. Not until 1846 did the third stateNew York-adopt the elective system for selecting superior court judges.
It is not commonly recognized that Michigan, under the impetus of
judicial reformers, was in the forefront of the states which followed
New York's example.261
One of the several reforms sponsored by Dr. Denton and Mr.
Allen during 1845 and succeeding years was an amendment to the
state constitution providing for an election of all state officers, judicial
as well as executive. This proposal received little support when first
advanced, but within five years it was incorporated into the fundamental law of the state. 262 Even by 1847 the idea had become so widely
the two newspapers published in Grand Rapids (the GRAND RAPros ENQUIRER and the
GRAND RrvER EAGLE) between 1849 and 1851 contain any mention in the extant files of
the supreme court sitting in that village.

259 On January 16, 1852, the supreme court ordered that the"••• Clerk of Supreme
Court in the late fifth Judicial District transmit to the Clerk of this Court in the City of
Detroit, all the Books and records of said Court as well as all files and cases and the seal
remaining in his office or possession as such clerk." (S.Ct., 1st cir., Journal, II, p. 190).
Two months later the court ordered that the "seal of this Court heretofore used by the
Clerk at Grand Rapids" should be forwarded to the clerk of the court at Lansing, and that
the "records and files transmitted to the clerk of this Court from the Clerk at Grand Rapids" should be sent to the supreme court clerk at Kalamazoo. (S.Ct., 1st cir., Journal, II,
pp. 253-254 ).
260 Mich. Pub. Acts (1851) p. 107.
2 6 1 For discussions of methods used by states before 1850 to select superior court judges,
see CARPENTER, JumCIAL TENURI! IN THE UNITED STATES 4-5 (1918); 1 BRYCE, THE
AMllmcAN CoMMONWllALTH 510-511 (1910); DEALEY, GROWTH oF AMERICAN STATE
CoNsTITUTioNs 38-39 (1915); SISTER M. BARBARA McCARTHY, THE WIDENING ScoPE
OF AMERICAN CoNSTITUTIONS 13 (1928); ScHooLER, CoNsTITUTIONAL STUDms 65
(1897).
262 The writer has previously described the adoption of this amendment to the Mich-
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accepted in Michigan that a joint resolution for a constitutional amendment to elect supreme court members was defeated in the legislature
only by the narrowest of margins. 263 After Governor Ransom, a
former supreme court justice, advised that an inquiry into the advantages of electing all state officers (including judges) might prove worth
while, 264 the legislature with little hesitation adopted a joint resolution
for a constitutional amendment providing for popular election of various state executive officers and supreme court justices.265 The amendment stipulated further that members of the supreme court should be
ineligible to hold any other than a judicial office during the term for
which they had been elected and for one year thereafter.266
In accordance with the requirement of the Constitution of 1835,
the proposed amendment was referred to the next legislative session,
where it was approved early in 1849 by the necessary two-thirds vote
of each house and ordered to be submitted to the people in a referendum at the next general election.267 In November 1849, the electorate
ratified the amendment by an overwhelming majority. 268 Because the
calling of a convention to revise the state constitution had been approved also at the same election, a number of leaders (including Governor John S. Barry) favored postponing the effective date (1850)
of the new amendment until the whole matter had been considered
igan Co~stitution of 1835 and subsequent elections of judges under it. For citation see note
271 below.
263 The joint resolution, which proposed several other amendments, carried nearly
unanimously in the senate (15 to 1) but was rejected by a close vote in the house (28 to
30). SENATE Jotm., 1847, pp. 27, 31, 61, 108, 143, 154, 189, 190, 191, 223, 248, 371,
470, 476-478, 494, 519; HousE Jotm., 1847, pp. 283-284, 331, 375, 385-389, 407-410.
264 MicH. JoINT Docs., 1848, p. 24.
265 Mich. Pub. Acts (1848) Joint Res. No. 37, p. 458; HousE Jotm., 1848, pp. 211,
243, 264, 271, 272, 284, 286, 287, 596, 597, 614, 626; SENATE Joun., 1848, pp. 231,
232, 280, 353, 377, 379, 524.
266 Several judges of superior courts had been charged with using their judicial position
as a stepping stone to higher political office. The following instances were commonly cited:
Chancellor Farnsworth's candidacy for governor in 1839; Justice Felch's election to the
governorship in 1845; Justice Ransom's active but unsuccessful campaign for U.S. senator
in 1847; Justice Ransom's election as governor in 1847.
267 Mich. Pub. Acts (1849) Joint Resol. No. 12, pp. 367-368.
268 The amendment carried in every county of the state. Total statewide vote on the
amendment was: for-38,117; against-728. Mich. Pub. Acts (1850) pp. 473-474.
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by the constitutional convention,269 but the legislature passed an act
directing that three justices of the supreme court (as well as numerous
other state officers) should be chosen at the general election to be held
in November 1850.270 Thus the stage was set for the first popular
election of superior court judges in Michigan.271
Conclusion

Adoption of the 1849 constitutional amendment marked the end
of the long struggle during the late thirties and the forties between the
radical judicial reformers and the more conservative elements favoring
the established system. The next serious conllict over the judiciary did
not occur until the delegates to the constitutional convention of 1850
assembled to revise Michigan's £.rst constitution.272 Although all
changes in the judiciary had been more or less in the nature of compromises between these two forces, and although neither side had won
a clear-cut victory or had obtained all of its goals, by continuous pressure the reformers had forced the stand-patters to yield considerable
ground. Their major accomplishment had been the establishment
in each county of a local court vested with original jurisdiction over
200 Legislative debates on this question are reported in the Frum PREss, Jan. 24, 25,
and 31, Feb. 5, 6, 13, 14, and 19, 1850. For Governor Barry's recommendation see MicH.
Jo1NT Docs., 1850, pp. 4-6.
270 Mich. Pub. Acts (1850) pp. 18-19. Because the tenUie of incumbent justices had
not been altered by the amendment, the terms of only three members of the supreme court
(Warner Wing, Sanford N. Green, and George Miles) were scheduled to expire dUiing
July 1850. The terms of Chief Justice Charles W. Whipple and Justice Edward Mundy
did not expire until later. The governor was authorized to make interim appointments to
fill any vacancies ocCUiring before the election in November. For legislative proceedings
on this act, see HousE Jotm., 1850, pp. 140, 149, 150, 163, 174-180, 189, 198, 201-206,
209, 210, 241, and SENATE Joun., 1850, pp. 127, 136, 137, 143, 144, 145, 205, 211, 212,
228, 230-232, 238-246, 258, 261, 262.
271 For a description and analysis of the several judicial elections held under this
constitutional amendment during 1850 and 1851, see Norton, "Michigan's First Supreme
CoUit Elections, 1850-1851," 29 PAPERS OF THE MicmcAN ACADEMY OF SCIENCE, ARTS
AND LE'ITERS 512-524 (1943).
212 Several petitions were sent to the legislatUie in 1849, requesting either an alteration or the abolition of the county coUits, and a bill to bring about certain changes in the
county courts was introduced, but no final action was taken on any of these proposals.
HousE Joun., 1849, pp. 37, 58, 259, 401, 433, 458, 577, 583, 596; SENATE Joun., .1849,
pp. 14, 459. Other petitions prayed for a restoration of the right of certiorari (House JoUI.,
1849, p. 297) and for conferring certain powers on the circuit coUit of Oakland county.
(id., p. 578).
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most civil and criminal cases above those of a petty nature. Yet in
the final analysis the only permanent modifications in Michigan court
organization which reformers like Dr. Denton were able to bring about
during these early statehood years were the destruction of the separate
court of chancery and the substitution of popular election for gubernatorial appointment as the means of selecting judges of superior courts.
The bulk of their other changes in the judiciary were soon erased
by the Constitution of 1850 and legislation enacted supplementary
thereto.

